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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a joint application filed by Electric Lightwave Parent, Inc. (ELI), Eschelon Telecom of Colorado, Inc. (Eschelon), and Zayo Group, LLC (Zayo) on December 2, 2016.  The applicants request Commission authorization for a transaction where Zayo will acquire all of the outstanding equity interests in ELI, which will become a direct, wholly owned subsidiary of Zayo.  Eschelon will remain an indirect subsidiary of ELI and will become an indirect subsidiary of Zayo.  We will construe this filing as an application for approval of the transfer pursuant to Rule 4 Code of Colorado Regulations 723-2-2109 of the Commission’s Rules Regulating Telecommunications Providers, Services, and Products.
2. Zayo owns a Certificate of Public Convenience and Necessity (CPCN) that authorizes it to provide local exchange services, granted by Decision No. C10-1185 on November 2, 2010 in Proceeding No. 10A-581T, and transferred to Zayo by Decision 
No. C11-0425 issued in Proceeding No. 11A-210T on April 22, 2011.  

3. Eschelon holds a CPCN and a Letter of Registration (LOR) to provide regulated local exchange and emerging competitive telecommunications services, including switched access services.  These authorities were granted in Commission Decision No. C99-664, Proceeding No. 99A-197T, issued June 18, 1999.  

4. ELI functions as a holding company and does not provide telecommunications service in its own right.

5. Following the contemplated transaction, there will be no customers that will transfer.  Eschelon will continue to offer services in Colorado under its current name.  Customers will continue to receive services at the same rates, terms, and conditions of service as they do prior to closing.
6. On December 2, 2016, notice of the application was provided to all persons, firms, or corporations, interested in or affected by the grant or denial of the requested relief.  Interventions were due on or before January 3, 2017.  No interventions were filed.

B. Discussion
7. The Commission has jurisdiction over applications for transfers pursuant to §§ 40-5-105 and 40-15-303, C.R.S.

8. The application contains all of the information required by the applicable Commission Rules and is therefore deemed complete. 

9. The application is unopposed and therefore may be considered without a formal hearing, pursuant to § 40-6-109(5), C.R.S.
10. Eschelon and Zayo are competitive local exchange providers.  The Commission has limited regulation over the provision of basic local exchange services. See 
§ 40-15-401(1)(b), C.R.S.  Similarly, the provision of any other emerging competitive services such as advance features, premium services, intraLATA toll, non-optional operator services, and private line services held by either Eschelon or Zayo are no longer regulated by the Commission.  See  §§ 40-15-401(1)(e), (k), (n), (o), (s), (t), C.R.S.  Consequently, the Commission does not have the authority to approve the transfers of the CPCNs or those parts of the LORs addressing advanced features, premium services, intraLATA toll, non-optional operator services, and private line services.

11. Switched access services have not been deregulated.  As a result, we have the authority to review and consider the transfer and any encumbrances of the part of the LOR held by Eschelon and Zayo that addresses those services.  
12. Therefore, the request for authority to transfer that was filed with the application is limited to consideration of the LORs held by Zayo and Eschelon to provide switched access services.

13. Zayo has a Local Exchange Service, Colorado PUC No. 1, tariff and a Switched Access, Colorado PUC No. 3, tariff on file with the Commission.  

14. Eschelon has a Local Exchange Service, PUC No. 5, Emerging Competitive Services, PUC No. 2, tariff and Access Services, Colo. PUC No. 3, tariff and Price List on file with the Commission.

15. ELI has an extensive fiber network in the western United States and Eschelon owns some fiber routes in Denver and currently leases fiber from Zayo.

16. Zayo will acquire ELI for $1.4 billion with a combination of cash on hand, debt, and other sources.  Moody’s Investors Service stated that the acquisition will pressure leverage and negatively impact Zayo’s growth rate.  The high amount of leverage included in Zayo’s financial structure, to be increased by the pending acquisition, has been noted by a credit rating service.

17. The application represents that customers of Zayo and Eschelon will continue to receive services following the transfer at the same name, rates, terms, and conditions that currently exist prior to the transaction.  

18. We note that any tariff modifications to access charges, including rates, terms and conditions, must be approved by this Commission prior to their going into effect.  This requirement applies to all providers of access services, including Zayo and Eschelon, with an exception for any changes required by the Federal Communications Commission’s (FCC) ICC/USF Order or related decision, and any decision issued by this Commission.  

19. To preserve benefits for consumers and businesses, we will condition our approval of this transfer on the requirement that no tariff changes to switched access service terms and conditions that decrease or degrade service or changes that would have the effect of increasing rates, except for the identified exceptions, for a period of two years from the effective date of this Decision.  Applicants will not withdraw, change terms and conditions that decrease or degrade service, or increase access rates accept as required by the FCC’s 2011 ICC/USF Order and related decisions of this Commission for at least two years after the effective date of this Decision.
20. Zayo has approximately 684 employees in Colorado where approximately 30 are responsible for the maintenance and repair of the network in Colorado. Eschelon has approximately 90 employees in Colorado where 23 are responsible for maintenance or repair.  We expect Zayo to continue prudent management planning practices, including budgeting and prioritizing resources, to ensure that adequate facilities and equipment continue to be in service with adequate personnel to provide service to existing and prospective customers.

21. The proposed transfer of control will require the approval by the FCC, which has not yet ruled on the proposed transfer of control.

22. We find that the proposed transfer is not contrary to the public interest and therefore grant the joint application for transfer of control regarding the services of which the Commission retains jurisdiction.  This finding is based on the representation and condition that affected customers will not experience any changes in rates, terms, and conditions as a result of the transaction for a period of three years.
II. ORDER

A. The Commission Orders That:

1. The joint application to transfer control filed by Electric Lightwave Parent, Inc. (ELI), Eschelon Telecom of Colorado, Inc., and Zayo Group, LLC (Zayo) is deemed complete and is granted, subject to conditions, consistent with the discussion above.
2. Applicants ELI and Zayo shall jointly notify the Commission if the transaction has been terminated, is not completed, or if the proposed transfer terms are changed.  The notice shall include the proceeding and decision numbers which granted the authority to execute the transfer.

3. Applicants will not withdraw, change terms and conditions that decrease or degrade service, or increase access rates accept as required by the Federal Communications Commission’s 2011 ICC/USF Order and related decisions of this Commission for at least two years after the effective date of this Decision.
4. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

5. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 18, 2017.
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