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I. By the Commission

A. Statement 

1. Through this Decision we dismiss, without prejudice, the formal complaint filed on August 31, 2016, by 12 Colorado public safety entities against respondents,
 and close the proceeding.   

B. Background

2. Complainants assert that communication and notification failures of respondents put citizens in danger without the ability to connect to 9-1-1.  Through this proceeding, complainants request relief related to diversity planning, to the implementation of a robust communications and notification plan, and that these plans be tested annually. 

3. On September 7, 2016, respondents were issued an Order to Satisfy or Answer 
the Complaint. However, on September 15, 2016, Qwest Corporation, doing business as CenturyLink QC (CenturyLink), filed a Motion to Stay Proceedings and Request to Waive Response Time (Motion to Stay).  CenturyLink stated in its Motion to Stay that it, “agrees with and supports the relief Complainants request.”
  (Emphasis omitted)  Through its Motion to Stay, CenturyLink requested the Commission stay the proceeding to enable interested stakeholders to collaboratively address important issues in the Complaint. 

4. In considering the Motion to Stay, we noted that the concerns raised by the public safety representatives through the Complaint regarding 9-1-1 are foundational to reliable emergency service provided in Colorado.  However, we agreed with the stated goals of resolving the issues raised in the Complaint, while potentially avoiding contentious litigation.   In lieu of pursuing formal litigation through the complaint process at this time, we found that pursuing discussions, negotiation, and the development of proposed plans that seek timely resolution of the important issues raised was prudent.  

5. We therefore granted the Motion to Stay, but required additional filings from CenturyLink, the primary basic emergency service provider in the State of Colorado and proponent of the motion.  We required CenturyLink to seek consensus for the proposed process to seek resolution and file no later than October 10, 2016, a proposed process and updates to critical issues that may resolve the Complaint, absent adjudication.
   

6. On October 10, 2016, CenturyLink provided the requisite filing and proposed schedule.  CenturyLink indicated that negotiations and discussions on the concerns raised in the complaint were ongoing through October of 2016 and a status report would be provided to the Commission on November 4, 2016.   

7. On November 4, 2016, Complainants filed a Status Report and Request for Dismissal Without Prejudice (Report).  Through this Report, Complainants state that the meetings in October were productive, resulting in concrete and specific steps to resolve Complainants’ concerns.  Complainants represent that the “most important issue” is resolution of network diversity.  The Report states that discussions on the issue led to the conclusion that resolving this issue would likely occur outside of an adverse, litigated complaint proceeding.

8. The Report represents that, through the negotiations, “it became apparent that most parties agreed to work towards substantive solutions to the concerns raised in the Complaint,”
 but that resolution and ongoing discussions would be more productive if the Complaint were dismissed.  Complainants claim that if the Complaint is dismissed or withdrawn, stakeholders would continue to participate in productive negotiations.  All parties agree that if negotiations prove unproductive, Complainants “should be able to re-file their complaint without prejudice, and the issues regarding jurisdiction and the substantive factual and legal claims of the Complaint could be addressed at that time.”
    

9. Therefore, Complainants request the Commission dismiss the Complaint, without prejudice, pursuant to Rule 1309 of the Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Colorado Rule of Civil Procedure (C.R.C.P.) 41(a)(1).
   

C. Findings and Conclusions

10. We find that dismissing the complaint, without prejudice, is appropriate in these circumstances.  

11. Dismissing the formal complaint better enables stakeholder discussions.  However, should negotiations prove unproductive, Complainants are not precluded from re-filing a complaint or other appropriate pleading for Commission consideration.
II. ORDER
A. The Commission Orders That:

1. The formal complaint filed August 31, 2016, is dismissed, without prejudice. 

2. Proceeding No. 16F-0669T is closed.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

4. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 9, 2016.
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� Respondents were listed as Qwest Corporation, doing business as CenturyLink QC, Tri-State Generation and Transmission Association, Inc., NNTC Wireless, LLC, Verizon Wireless, and Charter Communications.


� Motion to Stay at 2.


� Decision No. C16-0865-I, issued September 22, 2016. 


� Report at 3


� Id. at 4.


� As Complainants state, Rule 1309 applies to withdrawal of applications or petitions. We agree that the complaint may be dismissed with or without prejudice, consistent with C.R.C.P. 41(a)(1). 
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