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I. BY THE COMMISSION

A. Statement

1. On October 14, 2016, Sustainable Power Group, LLC (sPower or Sustainable Power) filed a Motion for Waiver of Commission Rule 3902(c) (Motion).  This Decision sets November 10, 2016 as the deadline for filing responses to the Motion.
B. Discussion

2. On May 27, 2016, Public Service Company of Colorado (Public Service or Company) filed its application for approval of the Electric Resource Plan (ERP). The filing initiated “Phase I” of this ERP proceeding. 
 
3. Public Service proposes an eight-year resource acquisition period to meet a projected need of approximately 284 MW in 2022, which grows to a need of 615 MW in 2023.  Public Service proposes a competitive, all-source solicitation to acquire resources to meet this future resource need.  
4. On September 23, 2016, we adopted a procedural schedule for Phase I.
  Answer Testimony is due to be filed by intervening parties on December 9, 2016, and Rebuttal Testimony is to be filed on January 17, 2017.  Hearings in this matter are scheduled for February 1 through 3 and 6 through 8, 2017.
C. sPower Motion
5. In the Motion, sPower argues that Rule 3902(c) of the Commission’s Rules Regulating Electric Utilities 4 Code of Colorado Regulations (CCR) 723-3 does not comply with the requirements of the Public Utility Regulatory Policies Act of 1978 (PURPA) and PURPA’s implementing regulations promulgated by the Federal Energy Regulatory Commission.  Sustainable Power asks the Commission to waive Rule 3902(c) with respect to the pending ERP filed by Public Service in this Proceeding.  Sustainable Power further requests that the Commission require Public Service to use the “differential revenue requirement methodology”
 to calculate its avoided cost for the purpose of purchasing output from Qualifying Facilities that exercise their federal rights to obtain “a legally enforceable obligation”
 from the Company.  Sustainable Power states that it will “provide additional substantive recommendations on how to establish this methodology through a witness in this proceeding.”
  

6. Sustainable Power filed the Motion in accordance with certain terms of the 
Non-Unanimous Settlement Agreement on Public Service’s Rush Creek Wind Project approved by the Commission in Proceeding No. 16A-0117E.  The settlement states that sPower’s pleading, to be filed in Proceeding No.  16A-0396E no later than October 14, 2016, will:

…state with specificity the issues that sPower proposes to be addressed and its position on those issues with any legal support. This filing shall also propose a procedure whereby Public Service and other interested parties will have until December 9, 2016 to respond to sPower’s pleading.

While the Settling Parties may not oppose this pleading on the basis that it is outside of the scope of Proceeding No. 16A-0396E, any party may oppose the pleading on any other basis, including, without limitation, that the pleading requests relief that can only be granted in a rulemaking or some other proceeding and that the existing Commission PURPA-implementation rules are appropriate.

Given that sPower may be raising PURPA compliance issues that affect parties other than Public Service or other parties in the ERP proceeding, the Settling Parties believe that responses to the sPower pleading should be permitted by any entity.
Non-Unanimous Settlement Agreement at 19.
7. In accordance with these provisions in the settlement, sPower proposes in the Motion that Public Service and other interested parties have until December 9, 2016 to respond to the Motion, noting that the extended response time will require a waiver of Commission Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1. 
D. Findings and Conclusions
8. Rule 4 CCR 723-1-1400(b) of the Commission’s Rules of Practice and Procedure states that:  “the responding party shall have 14 days after service of the motion, or such lesser or greater time as the Commission may allow, in which to file a response.”  Because we had not waived or altered this deadline, responses to sPower’s Motion were to have been filed no later than October 28, 2016.  However, no party has filed a response to the Motion.
9. Because the terms in settlement in Proceeding No. 16A-0117E suggest 
that sPower’s pleading is opposed, and because that agreement contemplates a deadline to 
file responses other than the standard 14 days pursuant to 4 CCR 723-1-1400(b), we set November 10, 2016 as the deadline for filing responses to the Motion.  This filing deadline will enable us to decide the matter timely, considering the schedule established in this Proceeding through Decision No. C16-0867-I.
II. ORDER
A. It Is Ordered That:

1. Responses to the Motion for Waiver of Commission Rule 3902(c) filed by Sustainable Power Group, LLC on October 14, 2016 shall be filed no later than November 10, 2016.
2. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 3, 2016.
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� The ERP process includes two phases. In Phase I, the utility files a plan to acquire new utility resources and requests Commission approval of the plan. In Phase II, the Commission ultimately identifies the resource portfolios found to be in the public interest.  In the beginning of Phase II, the utility modifies the components of its ERP to be consistent with the Commission’s Phase I order.  The utility then implements the ERP by, for example, issuing requests for proposals, receiving bids and proposals, and evaluating them for potential selection within �cost-effective resource portfolios.


� Decision No. C16-0867-I, issued September 23, 2016, Proceeding No. 16A-0396E.


� Motion at 1.


� Id. at 2.


� Id. at 18.
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