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I. BY THE COMMISSION

A. Statement

1. This Decision addresses Ms. Leslie Glustrom’s request filed August 4, 2016, for rehearing, reargument, or reconsideration of our decision
 denying her motion for permissive intervention (Request for Reconsideration).
  We deny her Request for Reconsideration and affirm our prior decision.  

B. Request for Reconsideration

2. By Decision No. C16-0663-I issued July 15, 2016, the Commission denied Ms. Glustrom’s request for permissive intervention. We found that Ms. Glustrom failed to demonstrate a pecuniary or tangible interest not shared by residential ratepayers and parties to this matter.  Regarding Ms. Glustrom’s specific concerns, we disagreed that her participation in this proceeding is necessary.  Further, we rejected her arguments that no other intervenor will be able to address her areas of concern as they relate to this proceeding.  

3. In her Request for Reconsideration, Ms. Glustrom reiterates that her specific issues of concern, including coal, climate change, external costs of fossil fuels, and the discounting of fuel costs, are at issue in this proceeding.  She further claims that she meets the standards for permissive intervention.  

4. Among her arguments, she claims the Office of Consumer Counsel (OCC) and Staff of the Public Utilities Commission (Staff) are “negligent” because “to the best of Ms. Glustrom’s knowledge, neither the OCC nor the [Staff] has ever entered detailed testimony on climate change, the external costs of fossil fuels or the impact of discount rate on determining the Present Value Revenue Requirement.”
  Similarly, she contends that Public Service Company of Colorado’s (Public Service or Company) failure to discuss the status of the United States coal industry within the application is negligence and bad faith on behalf of the Company. 

C. Discussion and Findings

5. Decision No. C16-0663-I makes clear the standard for permissive intervention.
 

Rule 1401(c) requires persons seeking permissive intervention to show that their interests “would not otherwise be adequately represented.”  This rule is similar to Colorado Rule of Civil Procedure 24(a), which provides that, even if a party seeking intervention in a case has sufficient interest in the case, intervention is not permitted if the interest is adequately represented by the existing parties.  See Clubhouse at Fairway Pines, L.L.C. v. Fairway Pines Owners Ass’n, 214 P.3d 451, 457 (Colo. App. 2008).  This is true even if the party seeking 

6. intervention will be bound by the case’s judgment. See Denver Chapter of the Colo. Motel Ass’n v. City & County of Denver, 374 P.2d 494, 495–96 (Colo. 1962) (affirming the denial of an intervention by certain taxpayers because their interests were already represented by the city).  

7. The test for adequate representation is whether there is an identity of interests, rather than a disagreement over the discretionary litigation strategy of the representative. The presumption of adequate representation can be overcome by evidence of bad faith, collusion, or negligence on the part of the representative. Id.; Estate of Scott v. Smith, 577 P.2d 311, 313 (Colo. App. 1978).  

8. Further, Rule 1401(c), 4 Code of Colorado Regulations 723-1 of the Commission’s Rules of Practice and Procedure, requires that a movant who is a “residential consumer, agricultural consumer, or small business consumer” must discuss in the motion whether the distinct interest of the consumer is either not adequately represented by the OCC or inconsistent with other classes of consumers represented by the OCC.  As set forth in 
§§ 40-6.5-104(1) and (2), C.R.S., the OCC has a statutory mandate to represent the interests of residential ratepayers.  The Colorado Supreme Court stated that “if there is a party charged by law with representing his interest, then a compelling showing should be required to demonstrate why this representation is not adequate.” Feigen v. Alexa Group, Ltd., 19 P.3d 23, 
26 (Colo. 2001). 
Based on the standard for permissive intervention, the Commission properly denied Ms. Glustrom’s intervention in this proceeding.
  Ms. Glustrom fails to show a pecuniary 

9. or tangible interest as an individual ratepayer separate from those that the OCC and other parties will represent in this Proceeding.  

10. Ms. Glustrom’s statements regarding the relevance of coal, climate change, external costs, and the discounting of fuel costs do not create a pecuniary or tangible interest separate from other residential ratepayers.  Ms. Glustrom has never been certified or recognized as an expert in any area, and represents no interests other than her own.  We affirm our determination that her participation in this proceeding is unnecessary, and we again reject her arguments that no other intervenor will be able to address her areas of concern.  

11. Ms. Glustrom’s opinion about what the OCC, Public Service, or Staff should raise in a proceeding is not evidence of negligence or bad faith.  Her disagreement over the discretionary litigation strategy of the OCC, Public Service, or Staff does not alter the fact that Ms. Glustrom’s interests are as an individual residential ratepayer.  Her conclusory statements do not make a compelling showing that OCC inadequately represents residential ratepayer interests.

12. We deny the Request for Reconsideration.

II. ORDER

A. It Is Ordered That:

1. The request to reconsider Decision No. C16-0663-I filed by Ms. Leslie Glustrom on August 4, 2016, is denied, consistent with the discussion above.  

2. Ms. Glustrom shall not be granted an intervention in this Proceeding.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 31, 2016.
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� Decision No. C16-0663-I.


� Decision No. C16-0663-I is an interim decision.  Pursuant to Rule 4 Code of Colorado Regulations �723-1-1502(b), we note that applications for rehearing, reargument, or reconsideration are not permitted to interim decisions.  While Ms. Glustrom titles her filing an “application,” we consider this request for reconsideration pursuant to Rule 1502(c), which permits that “[a]ny person aggrieved by an interim decision may file a written motion … to set aside, modify, or stay the interim decision.” 


� Glustrom Request for Reconsideration at p. 34.


� Decision No. C16-0663-I, ¶¶ 36-41.


� Id., ¶¶ 44-53.





5

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












