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I. by the commission

A. Statement.  

1. On February 25, 2013, Decision No. R13-0241 was issued in this proceeding.  Appended to that Decision were three documents, two stipulations and a Response to Questions from Administrative Law Judge.  That Decision became a decision of the Commission by operation of law.  

2. This matter comes before the Commission for consideration of two motions filed by the City of Fountain (Fountain) on July 5, 2016.  The first is a Joint Motion to Withdraw Document Filed in Error (Motion to Withdraw).  The second is a Joint Motion to Modify Decision No. R13-0241 (Motion to Modify).

3. Fountain has filed numerous motions throughout this proceeding that have been documented in previous Commission Decisions (see most recently C16-0047).

4. By Decision No. C16-0047, mailed on January 21, 2016, we required the Parties in this proceeding (Fountain, BNSF Railway Company (BNSF), Union Pacific Railroad Company (UPRR), and the Colorado Department of Transportation (CDOT)) to file any necessary Stipulation Agreement revisions and associated Construction and Maintenance Agreements and Interconnection Agreements in this proceeding by March 31, 2016.  

5. If the Parties were unable to file the required documents by March 31, 2016, the proceeding would be referred back to the Administrative Law Judge (ALJ) to conduct a status conference and for determination of how best to move this project forward as timely as possible.

6. The Parties were able to file some, but not all, of the necessary agreements by March 31, 2016.  

7. Fountain filed a Motion for Brief Extension of Deadline Filed by All Parties on March 30, 2016 requesting additional time to file the remaining required documents.  

8. By Interim Decision No. R16-0285-I, mailed on April 6, 2016, the ALJ granted the March 30, 2016 Motion allowing until May 13, 2016 to file any remaining documents.  The Parties were advised and put on notice that any additional request for extension of time beyond the May 13, 2016 date would result in a hearing to hear evidence before ruling on the request.  

9. On May 9, 2016, Fountain filed a Notice of Inability to Meet Deadline.

10. By Interim Decision No. R16-0398-I, mailed on May 10, 2016, the ALJ scheduled a status hearing in this matter for June 8, 2016.  The status conference was held as scheduled.  

11. On July 5, 2016, Fountain filed the Motion to Withdraw and the Motion to Modify.

12. In the Motion to Withdraw, the Parties withdraw the filing of the Amendment to the Stipulation and Settlement Agreement between Fountain and BNSF regarding the Mesa Road Crossing dated March 24, 2016.  They state that the document was filed in error and should be withdrawn as it is not required to be part of the record in this proceeding.  We will grant this Motion to Withdraw.

13. Attached to the Motion to Withdraw were Supplemental Responses to Questions Posed by ALJ.  The ALJ posed several questions during the June 8, 2016 status hearing regarding operational changes that have occurred since Decision No. R13-0241 was issued.  As a result of the operational changes, the ALJ requested that the Parties update their responses to provide more current information and to clarify the record in this matter.  These Supplemental Responses to Questions Posed by ALJ are included as Attachment A to this Decision.

14. In the Motion to Modify, the Parties outline requested changes to Decision No. R13-0214 based on information provided in the Supplemental Responses to Questions Posed by ALJ.  These changes are the result of operational changes made at the location of the crossing as a result of agreements entered into between BNSF and UPRR concerning maintenance 
at the location of the subject crossing.  When Decision No. R13-0241 was issued, UPRR was responsible for installing the crossing signal equipment at the Duckwood crossing and for removal of the crossing signal equipment at the UPRR Mesa Road crossing; BNSF is now responsible for this work.  UPRR will continue to be responsible for installing and maintaining the new crossing surface at the Duckwood crossing.  Fountain will remove the berm at its expense and will pay for all crossing work performed by BNSF and UPRR at the Duckwood Crossing, and the installation of the traffic signal at U.S. 85 will occur with much of the same software and hardware as was originally agreed to by Fountain and CDOT.  Preemption will now be provided by BNSF instead of UPRR.  CDOT will maintain the new traffic signal.

15. Rather than altering and rewriting specific paragraphs in Decision No. R13-0214 as requested by the Parties in the Motion to Modify, in this Decision we will outline the new requirements that are necessary due to the operational changes between BNSF and UPRR that occurred subsequent to issuance of Decision No. R13-0214, with the understanding that these requirements replace the requirements in Decision No. R13-0214.

B. Modifications to Requirements in Decision No. R13-0241.

16. On March 30, 2016, the Parties filed a Notice of Filing and Motion for Brief Extension of Deadline Filed by All Parties.  This filing included four documents filed with the motion including:  1) Amended Stipulation and Settlement Agreement between Applicant, UPRR, and CDOT dated March 24, 2016; 2) Amendment to Stipulation and Settlement Agreement Between Applicant and Intervenor BNSF Railway Regarding BNSF’s Mesa Road Crossing dated March 24, 2016; 3) Amended Stipulation and Settlement Agreement Between Applicant and All Intervenor dated March 24, 2016; and 4) Signal Crossing Agreement between UPRR and City dated February 25, 2016.  

17. As part of that motion, the Parties withdrew the Stipulation and Agreement Related to Operational Issues Concerning Opening of an At-Grade Railroad Crossing at Duckwood Avenue, Fountain, Colorado dated December 6, 2012 as the provisions of that stipulation are no longer applicable with BNSF now being responsible for installation of the railroad signal equipment and relevant portions of the Stipulation being included in other documents.  As part of that motion, the Parties acknowledged that the Grade Crossing Agreement between Fountain, CDOT, and BNSF, including Exhibits A through N, was outstanding.  The Parties requested a six-week extension of time to May 13, 2016 in order to file all required outstanding stipulations and settlement documents including all interconnections agreements.  

18. The second listed document (the Amendment to Stipulation and Settlement Agreement Between Applicant and Intervenor BNSF Railway Regarding BNSF’s Mesa Road Crossing dated March 24, 2016) has been approved as withdrawn as part of this Decision.  The remaining Amended Stipulation and Settlement Agreements settle all issues as between and among the Parties and, as clarified by the Supplemental Responses to Questions Posed by ALJ attached to this Decision, are just, reasonable, and in the public interest.

19. On August 5, 2016, the Construction and Maintenance Agreement (C&M Agreement) for the Duckwood Crossing between Fountain, CDOT, and BNSF was filed with only two of the 15 exhibits referenced in the C&M Agreement included.  On August 9, 2016, the C&M Agreement including all 15 exhibits was filed with the Commission.

20. The remaining Amended Stipulation and Settlement Agreements, as clarified by the Supplemental Responses to Questions Posed by ALJ, supplement the Application and the August 9, 2016 C&M Agreement modifies the facts found in Decision No. R13-0214. 

21. Specific requirements outlined in Decision No. R13-0214 are modified as follows.

22. Construction of the Duckwood project will begin in August 2016.  The project is anticipated to be complete by May 2018 with the new crossing opening for use by the public by July 2018.  Fountain will be required to inform the Commission in writing when the construction is complete and operational within ten days of completion.  The Commission will expect this letter by May 31, 2018.

23. The total estimated cost to construct the Duckwood Road railroad crossing signals and crossing surface improvements is $778,188.

24. The preemption calculations included with the C&M Agreement are the same as the preemption calculations that were provided with the May 16, 2012 stipulation agreement, so the 55-second advance preemption time remains.

25. The interconnection agreement is now being entered into between Fountain, CDOT, and BNSF and is included as part of the C&M Agreement.

26. The modified hardware and software specifications are included as Exhibit N to the C&M Agreement.

27. Inspection of the interconnection will now involve CDOT and BNSF.

28. As a condition of the grant of authority, Fountain, BNSF, CDOT and UPRR will be ordered to comply with the terms of the remaining Amended Stipulation and Settlement Agreements, as clarified by the Supplemental Responses to Questions Posed by ALJ, and the C&M Agreement.

29. As a condition on the grant of authority and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(a),
 BNSF and UPRR will each be responsible for maintaining their respective crossing surfaces.

30. Pursuant to Rule 4 CCR 723-7-7301(a), BNSF will be responsible for maintaining, at its own expense, the tracks and appurtenances and the railroad equipment, including the track warning devices, at the Duckwood Road crossing in Fountain, Colorado.

31. With respect to the closure and removal of the UPRR Mesa Road crossing, BNSF is now responsible for performing the work.

32. All requirements in Decision No. R13-0241 not modified by this Decision remain in effect.

33. Now being fully advised in the matter, we grant the Motion to Withdraw and the Motion to Modify.

II. ORDER

A. The Commission Orders That:

1. The Joint Motion to Withdraw Document Filed in Error filed by the City of Fountain (Fountain) on July 5, 2016 is granted.
2. The Joint Motion to Modify Decision No. R13-0241 is granted with the specific modifications to that Decision outlined below.  Except as modified in this Decision, all remaining requirements in Decision No. R13-0241 remain in effect.
3. As a condition of the grant of authority, the Fountain, the BNSF Railway Company (BNSF), the Colorado Department of Transportation (CDOT), and the Union Pacific Railroad Company (UPRR) shall comply with the terms of the:  1) Amended Stipulation and Settlement Agreement between Applicant, UPRR, and CDOT dated March 24, 2016; 2) Amended Stipulation and Settlement Agreement Between Applicant and All Intervenors dated March 24, 2016; 3) Signal Crossing Agreement between UPRR and Fountain dated February 25, 2016; 4) Supplemental Responses to Questions Posed by ALJ filed on July 5, 2016; and 5) Construction and Maintenance Agreement for the Duckwood Crossing between Fountain, CDOT, and BNSF filed August 9, 2016.  
4. Construction of the Duckwood project will begin in August 2016.  The project is anticipated to be complete by May 2018 with the new crossing opening for use by the public by July 2018.  Fountain shall inform the Commission, in writing and within ten days of completion, that the construction is complete and operational.  The Commission will expect this letter by May 31, 2018.  The Commission understands, however, that this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

5. The total estimated cost to construct the Duckwood Road railroad crossing signals and crossing surface improvements is $778,188.

6. The preemption calculations included with the Construction and Maintenance Agreement (C&M Agreement) are the same as the preemption calculations that were provided with the May 16, 2012 stipulation agreement, so the 55 second advance preemption time remains.

7. The interconnection agreement is now being entered into between Fountain, CDOT and BNSF and is included as part of the C&M Agreement.

8. The modified hardware and software specifications are included as Exhibit N to the C&M Agreement.

9. Inspection of the interconnection will now involve CDOT and BNSF.

10. As a condition on the grant of authority and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(a), BNSF and UPRR will each be responsible for maintaining their respective crossing surfaces.

11. Pursuant to Rule 4 CCR 723-7-7301(a), BNSF will be responsible for maintaining, at its own expense, the tracks and appurtenances and the railroad equipment, including the track warning devices, at the Duckwood Road crossing in Fountain, Colorado.

12. In regard to the closure and removal of the UPRR Mesa Road crossing, BNSF is now responsible for performing the work.

13. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

14. The Commission retains jurisdiction to enter further decisions in this matter.  
15. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 17, 2016.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


GLENN A. VAAD
________________________________


FRANCES A. KONCILJA
________________________________
                                        Commissioners




�  This Rule is found in the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, Part 7 of 4 Code of Colorado Regulations 723.  
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