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I. BY THE COMMISSION

A. Statement

1. This Decision clarifies that individual attorneys and individual subject matter experts (SMEs) for parties in this Proceeding are allowed access to information protected as highly confidential pursuant to Decision No. C16-0548-I,
 provided that the attorneys and SMEs execute the proper non-disclosure agreement (NDA) approved by that decision.  The attorneys and SMEs are bound by the terms of that NDA and are prohibited from participating on behalf of a potential bidder in a future resource solicitation, consistent with 4 Code of Colorado Regulations (CCR) 723-3-3614 of the Commission’s Rules Regulating Electric Utilities.  

B. Discussion

2. On May 13, 2016, Public Service Company of Colorado (Public Service or Company) filed an Application for Approval of the 600 MW Rush Creek Wind Project, Certificate of Public Convenience and Necessity for the Rush Creek Wind Farm, and a Certificate of Public Convenience and Necessity for the 345 kV Rush Creek to Missile Site Generation Tie Transmission Line (Rush Creek Wind Project Application).

3. Public Service also filed a Motion for Protective Order on May 13, 2016.  Public Service requested restricted access to certain documents and information, including: (1) commercial contracts and terms, including but not limited to pricing, that is highly sensitive to both Public Service and the vendors that Public Service is transacting with to develop the Rush Creek Wind Project; (2) the Company’s Balance of Plant estimates for work used to obtain future bids; and (3) any land rights acquisition costs and estimates.  Public Service requested that the Commission provide extraordinary protection for this information and order that it be treated as highly confidential. 

4. Public Service proposed limiting access to the subject information to the Commission, Commission Staff, the Office of Consumer Counsel (OCC), and their counsel, as well as counsel and certain SMEs for intervenors, with the exception of intervenors that are “developers of energy resources, including potential bidders into Public Service’s [Electric Resource Plan (ERP), Proceeding No. 16A-0396E], and any competitive power producers, existing or potential wholesale customers of developers of energy resources, and any trade organization or other association representing any of the foregoing entities would not have access to the highly confidential information.”
   Counsel and the SMEs for eligible intervenors would be required to execute the highly confidential NDAs in the form of the attachment to the Company’s Motion for Protective Order. 

5. On June 17, 2016, we granted the Motion for Protective Order, in part.
  We afforded the information extraordinary protection as highly confidential information.  However, we allowed for access to the information to be governed by the same disclosure procedures used for ERP proceedings pursuant to Rule 4 CCR 723-3-3614.  

6. The subject information is restricted to parties’ counsel and SMEs who have signed the necessary NDAs, attesting that they must not only follow the Commission’s protective provisions and that the information shall not be used or disclosed for purposes of business or competition, or for any purposes other than for purposes of this proceeding. The Commission, Commission Staff, the OCC, and their counsel were also granted access to the information.  

C. Public Service Request for Clarification

7. Public Service seeks clarification regarding the parties that may receive access to the information to “ensure that the Company and all intervenors fully understand the potential ramifications in future resource solicitations….”
 
8. Public Service states its understanding of Decision No. C16-0548-I is that “any party” that executes the highly confidential NDA may obtain the highly confidential information.
 However, the Company states that it further interprets Rule 4 CCR 723-3-3614(b) to provide that if, “a particular intervenor” executes the NDA and obtains any highly confidential information, “the intervenor would not be able to participate in future resource solicitations for a period of time under the terms of the highly confidential NDA.”

9. According to Public Service, the prohibition to participate in future resource solicitations would not affect trade associations such as the Colorado Independent Energy Association or the Interwest Energy Alliance, because they do not bid into resource solicitations.  Public Service states that, in contrast, the prohibition has implications for the Sustainable Power Group, Inc. (sPower or Sustainable Power) and Southwest Generation Operating Company, Inc.

10. On June 28, 2016, sPower filed a response to Public Service’s request.  Sustainable Power states that the response is appropriate because the request should be treated as a motion pursuant to Rule 4 CCR 723-1-1502(e) of the Commission’s Rules of Practice and Procedure.
  Sustainable Power argues the clear intent of the rule and Decision No. C16-0548-I is to allow access under appropriate protective measures.  Sustainable Power’s arguments contend that under the rule intervenor parties – even those that have individual representatives who access protected information – are not prohibited from participating in a future resource solicitation.
  

11. Sustainable Power claims that Public Service’s interpretation of the rule is “clearly erroneous” and an attempt to limit access to highly confidential information, despite the clear intent of Decision No. C16-0548-I to allow access under appropriate protective measures.
 Sustainable Power nevertheless does not oppose a decision clarifying the rule because Public Service’s request creates uncertainty regarding whether sPower may receive highly confidential information without being excluded from future resource solicitations.
 

D. Conclusions and Findings

12. We agree with sPower that Public Service’s request is a motion for clarification, consistent with Rule 4 CCR 723-1-1502(e).  Therefore sPower’s response filed June 28, 2016, is permitted and timely.  Due to the expedited timing in this proceeding, and because the request is to clarify the Commission’s own decision and rule, we find that waiving additional response time to the request for clarification is appropriate in this instance.  

13. We also agree with sPower that the request creates uncertainty for intervenor participants and that clarification will assist the parties.  We grant the request for the Commission to clarify intervenor access to protected information allowed in Decision No. C16-0548-I, particularly as it relates to the party’s participation in a future solicitation proceeding.

14. Rule 4 CCR 723-3-3614 requires that the NDA to gain access to highly confidential information for both an attorney and an SME includes the following provisions: 

I hereby state that I will not disclose or disseminate any highly confidential information in this Proceeding No. [ ] to any third party other than those specifically authorized to review such highly confidential information, including any third party who is or may become a bidder responding to future electric resource planning solicitations or otherwise relating to future electric resource planning solicitations or otherwise relating to the acquisition of, contracting for, or retirement of electric generation facilities in Colorado.

15. Pursuant to this rule, access to the information subject to the Motion for Protective Order is limited to particular individuals within the intervenor organization, specifically attorneys and SMEs, who sign the highly confidential NDA.  The individuals signing the NDA are bound by its terms. Therefore, if an attorney or SME signs the NDA and obtains access to the subject information that is protected as highly confidential, that attorney or SME is prohibited from using this information to participate on behalf of any potential bidder in a future solicitation, including future bidders that are intervenors in this Proceeding. 

16. Permitting or denying access to specific individuals that represent an organization is consistent with applicable Commission rules used to protect confidential information.  Specifically, Rule 4 CCR 723-1-1100 of the Commission’s Rules of Practice and Procedure further prohibits an officer, director, or employee concerned with marketing or strategic planning of competitive products and services from gaining access to any confidential information as either an attorney or an SME. 

17. Intervenors should take the prohibition on the individual to participate in future resource solicitations into account with respect to the particular attorneys and SMEs who sign the highly confidential NDA to gain access to the subject information.  However, sPower is correct in its response that intervenor parties that follow Commission rules and approved processes may participate in future bid solicitations, even if representatives access highly confidential information on behalf of the intervenor in this proceeding.  For example, sPower states in its response that it “recognizes and understands that only outside attorneys and experts that are not employed by sPower will be allowed to access highly confidential information in this proceeding….”
  Sustainable Power represents that these outside counsel and non-employee subject matter experts that sign NDAs will not disseminate the protected information to sPower employees or participate in any future bid solicitations, maintaining the protections provided in the NDA and Commission rules. 

18. Individual attorneys and SMEs that sign the necessary NDAs are permitted to access highly confidential information pursuant to Decision No. C16-0548-I.  While the required protective measures must be followed by these individuals and the parties they represent, 
Rule 4 CCR 723-3-3614, does not preclude an intervenor party from participation in a future resource solicitation proceeding simply because it has a representative that properly accesses highly confidential information in this proceeding. 

II. ORDER

A. It Is Ordered That:

1. The Request for Clarification of Decision No. C16-0548-I filed by Public Service Company of Colorado on June 24, 2016, is granted, consistent with the discussion above, and additional response time is waived.  

2. Individuals who sign the highly confidential non-disclosure agreement addressed in Decision No. C16-0548-I are bound by its terms, including that the individual is prohibited from using the information to participate on behalf of a potential bidder in a future resource solicitation, consistent with 4 Code of Colorado Regulations 723-3-3614.  

3. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 29, 2016.
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