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I. BY THE COMMISSION

A. Statement
1. By this Decision, the Colorado Public Utilities Commission (Commission) denies exceptions to Decision No. R16-0213 filed by MKBS, LLC, doing business as Metro Taxi (Metro Taxi), on March 31, 2016, and adopts the Recommended Decision, consistent with the discussion below.  

2. As a matter of first impression, we conclude that, under the amendments to 
§ 40-10.1-203(2)(b)(II), C.R.S., made by House Bill (HB) 15-1316, the Commission must grant an application for a certificate of public convenience and necessity (CPCN) to provide taxicab service in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, or Jefferson if the applicant has proven operational and financial fitness.  § 40-10.1-203(b)(II)(C), C.R.S.  Under this new statutory regime, an intervener no longer has the option to prove that the public convenience and necessity does not require granting the application or that the issuance of the certificate would be detrimental to the public interest.  See HB 15-1361.  For these eight counties, the doctrine of regulated competition no longer applies, and instead the market is open to competition. See § 40-10.1-203(b)(II)(A), C.R.S.  (“House Bill 15-1316 may open the door to multiple taxicab companies entering the taxicab service market within the metropolitan areas of Colorado and will lead to free market competition, expanded consumer choice, and improved quality of service.”).  
3. However, the Commission retains the discretion to impose terms and conditions on a CPCN or to grant a CPCN for the “partial exercise only of the privilege sought.”  
§ 40-10.1-203(1), C.R.S.  We further conclude that the Commission retains this authority regardless of whether an intervener provides sufficient proof or the Commission, on its own motion, finds that terms and conditions are necessary to ensure that a CPCN is commensurate with the applicant’s proven operational and financial fitness. 
B. Background and Procedural History

1. Application
4. On August 5, 2015, Green Taxi Cooperative (Green Taxi) filed an application for a CPCN to operate as a common carrier of passengers by motor vehicle for hire.  Green Taxi requested authority to transport passengers in call-and-demand taxi service within and between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, State of Colorado.

5. The Commission deemed the application complete and referred it to Administrative Law Judge (ALJ) G. Harris Adams for hearing and issuance of a Recommended Decision.

6. Valera Lea Holtorf, doing business as Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC; Colorado Springs Shuttle, LLC; Colorado Cab Company LLC, doing business as Denver Yellow Cab (Denver Yellow Cab) and Boulder Yellow Cab (Boulder Yellow Cab); Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs (Colorado Springs Transportation); and Metro Taxi timely intervened of right.  However, Denver Yellow Cab, Boulder Yellow Cab, and Colorado Springs Transportation, withdrew their intervention prior to the hearing.

7. The ALJ held an evidentiary hearing on January 11 and 12, 2016.  All parties appeared and participated through counsel.  The following three individuals testified on behalf 
of Green Taxi:  Abdi A. Buni, Green Taxi’s President; Abdellah Chajari, Green Taxi’s Vice President; and, Samama Muhammad, the Business Director of Information Technology for IT Curves, Information Technology Company.  Kyle Brown, the General Manager for Metro Taxi, testified on behalf of Metro Taxi.

8. Because this proceeding represents a case of first impression interpreting and applying § 40-10.1-203, C.R.S., following the enactment of HB 15-1316, on March 8, 2016, the ALJ issued Decision No. R16-0194-I extending the applicable statutory period in this matter for an additional 90 days.
  

9. On March 11, 2016, the ALJ issued the Recommended Decision granting Green Taxi a CPCN as follows:

Transportation of 
passengers:

in call-and-demand taxi service 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado.

RESTRICTIONS: This certificate is restricted:

(A)
To the use of vehicles with a seating capacity of seven (7) passengers or less, not including the driver; and

(B)
To the use of a maximum of eight hundred (800) vehicles.

10. The Recommended Decision also dismissed the portion of the application requesting authority to provide taxi service in El Paso County.

2. Recommended Decision

11. Section 40-10.1-203, C.R.S., clarifies the Commission’s authority to grant CPCNs for common carrier (taxi) authorities and to impose conditions on such authorities when necessary.  Under § 40-10.1-203(2)(b)(I), C.R.S., the doctrine of regulated competition
 
applies to applications for taxi authorities in counties with more than 70,000 people—including the counties where Green Taxi proposes to operate—except as otherwise provided in 
§ 40-10.1-203(2)(b)(II), C.R.S. 
12. The ALJ addressed the burden of proof applicable to Green Taxi’s CPCN application, citing § 40-10.1-203(2)(b)(II)(C), C.R.S., which states:

In an application for a certificate to provide taxicab service within and between the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, the applicant has the burden of proving that it is operationally and financially fit to provide the proposed service. … The applicant need not prove the inadequacy of existing taxicab service, if any, within the applicant's proposed geographic area of operation. If the commission determines that the applicant has proved its operational and financial fitness, the commission shall grant the applicant a certificate.

13. The ALJ analyzed the statutory amendments to § 40-10.1-203(2)(b)(II), C.R.S., made by HB 15-1316, and determined that the amendments effectively replaced the doctrine of regulated competition with the doctrine of free market competition in the eight counties listed in § 40-10.1-203(2)(b)(II)(C), C.R.S.
  The ALJ concluded that, taken together, the statutory changes require the Commission to grant a taxi company authority if the applicant proves operational and financial fitness, and that the Commission no longer considers the public need for additional taxi services in making such a determination.
  

14. The ALJ then evaluated the operational and financial fitness of Green Taxi based on the facts in evidence and the proposed service.  The ALJ specifically analyzed Green Taxi’s planned operations, vehicles, drivers, staffing, and dispatch system.  The ALJ also considered the minimum efficient scale of operations.  

15. The ALJ found the evidence demonstrated that Green Taxi has the operational and financial fitness to provide the proposed operations in compliance with Commission rules and Colorado law.  The ALJ held that Green Taxi’s proposed operations in the seven Denver area counties meet or exceed a minimally efficient scale, but that Green Taxi did not meet its burden of proof to provide the proposed service in El Paso County.

C. Exceptions

16. On March 31, 2016, Metro Taxi filed exceptions to the Recommended Decision (Exceptions).  In the Exceptions, Metro Taxi requests that the Commission deny the application because: (1) there is insufficient evidence in the record to support the ALJ’s determination that Green Taxi is either financially or operationally fit to provide its proposed service; (2) the ALJ did not properly interpret § 40-10.1-203, C.R.S., as modified by HB 15-1316; and (3) the ALJ erroneously concluded that the Commission lacks the authority to sua sponte impose conditions on a CPCN.

17. On April 6, 2016, Green Taxi filed a response to the Exceptions.  Green Taxi requests that the Commission deny the Exceptions and affirm the Recommended Decision.

D. Discussion

1. Financial and Operational Fitness

18. ALJ Adams held that fitness is necessarily dependent upon the scope of undertaking.
  He found that the evidence demonstrates:

a thorough and comprehensive undertaking by Green Taxi to provide taxi service in the Denver metropolitan area utilizing 800 vehicles owned by the cooperative’s 800 members.  
Each member will be an owner-driver for Green Taxi. Approximately 275 members currently own cars that will be used in taxi service by Green Taxi.  The remaining members know that as a prerequisite to membership, they are required to buy cars.
  
ALJ Adams further found Green Taxi’s current management to be well educated and experienced in the transportation industry.
  

19. In its exceptions, Metro Taxi argues Green Taxi is not financially fit because it failed “to present substantial evidence of sufficient capital to support its short- and long-term expenses.”
  Metro Taxi also argues Green Taxi has grossly underestimated its operating expenses.
  Specifically, Metro Taxi states that Green Taxi “is without the necessary capital 
to cover its insurance expenses, dispatch system expenses, rent and facilities expenses and employee salaries for even the first year of operations.”
  Metro Taxi further argues Green Taxi is not operationally fit to operate 800 vehicles in the Denver metro area.

20. We agree with ALJ Adams that fitness is an entrance standard and that it does not require perfection in projections and assumptions upon which operations are planned.
  Importantly, ALJ Adams noted that any applicant attempting to demonstrate fitness faces a “chicken or egg dilemma” in preparing to commence operations without a grant of authority.
  Essentially, Green Taxi must prove it is a successful market entrant without having entered the market.   
21. ALJ Adams properly explained the following:

First, in order to permit entry into the marketplace, Green Taxi must show 
that management is capable of implementing operations (focusing upon entry 
as opposed necessarily to long-term viability), more probable than not, in compliance with obligations undertaken pursuant to Colorado law and Commission rule. Green Taxi must also demonstrate access to, or availability 
of, financial resources to implement the plan. Once Green Taxi demonstrates sufficient operational and financial fitness for the proposed operation in compliance with Commission rules and Colorado law, the burden of proof is met.

22. We agree with ALJ Adams’s determination that Green Taxi’s business plan shows a reasonable approach in preparing for operations, while minimizing unnecessary costs prior to being operational.
  Green Taxi has shown through realistic projections that it has the equipment, personnel, facilities, and managerial experience to commence the proposed operations (i.e., enter the market).  Initial owner-driver investments have provided Green Taxi with a substantial 
capital account balance.  Additionally, periodic membership dues will be available for ongoing expenses.  Thus, Green Taxi’s financial situation is sufficient to support initial operations and meet short-term contingencies.  

23. Green Taxi also provided credible evidence that its management has the necessary knowledge and experience to implement the business plan, consistent with the Commission’s rules and requirements.  Moreover, the CPCN has been restricted to the use of a maximum of 800 vehicles.  This condition is appropriate because Green Taxi has successfully demonstrated that its fitness relies upon having 800 members invested in the company.  The restriction does not require Green Taxi to operate 800 vehicles at all times, but it allows Green Taxi to adequately provide the proposed taxi service.

24. Ultimately, we reject the exception by Metro Taxi that ALJ Adams erred in concluding Green Taxi is operationally and financially fit to provide the proposed service.  ALJ Adams’s decision that the evidence is sufficient “to tip the evidentiary scale more to the favor of Green Taxi’s fitness as an entity than not” is supported by the record.

2. Doctrine of Regulated Competition

25. Metro Taxi next argues that HB 15-1316 did not change the application of the doctrine of regulated competition to applicants for taxi services in counties with more than 70,000 people.  Metro Taxi disagrees with the ALJ’s interpretation of HB 15-1316, in which he determined that the statutory amendments to § 40-10.1-203(2)(b)(II), C.R.S., effectively replaced the doctrine of regulated competition with the doctrine of free market competition in the eight counties.  According to Metro Taxi, fitness to provide a proposed service is still dependent upon a finding of public need for the additional taxi services.  

The statutory changes added a sentence that requires the Commission to grant a CPCN if an applicant demonstrates operational and financial fitness: “If the commission 

26. determines that the applicant has proved its operational and financial fitness, the commission shall grant the applicant a certificate.” § 40-10.1-203(2)(b)(II)(C), C.R.S.  HB 15-1316 also  removed a sentence that allowed interveners to prove that, even if an applicant is operational and financially fit, the public convenience and necessity do not require the Commission to grant the requested CPCN:

If the applicant sustains the initial burden of proof [that it is operationally and financially fit to provide the proposed service], there shall be a rebuttable presumption of public need for the service, and any party opposing the application shall prevail upon proving that the public convenience and necessity does not require granting the application or that the issuance of the certificate would be detrimental to the public interest. 
See HB 15-1316 (emphasis added).  Additionally, HB 15-1316 added a sentence that explicitly states that the intent was to increase competition: 
The general assembly hereby finds, determines, and declares that House 
Bill 15-1316 may open the door to multiple taxicab companies entering the taxicab service market within the metropolitan areas of Colorado and will lead to free market competition, expanded consumer choice, and improved quality of service.

§ 40-10.1-203(2)(b)(II)(A), C.R.S.  

27. We agree with ALJ Adams’s interpretation of the clear statutory language and with his conclusion that the General Assembly intended for HB 15-1316 to promote competition and remove barriers to entry in the taxi market in Colorado’s metropolitan areas.  In fact, we find that the General Assembly specifically rejected the position taken by Metro Taxi—that the Commission must consider “public need” in determining fitness when it struck that language from the statute.  We conclude that under the amended statute, the Commission no longer considers public need for additional taxi services when determining operational and financial fitness of an applicant.  

3. Authority to Impose Terms and Conditions on Taxi CPCNs 

28. In Metro Taxi’s third exception, it argues that the ALJ incorrectly limited the Commission’s ability to impose terms and conditions on a CPCN.  

29. Metro Taxi did not advocate for any terms or conditions to be imposed on Green Taxi’s CPCN.  However, Metro Taxi argues that the Recommended Decision incorrectly concluded that—in some future proceeding—the Commission could not impose terms or conditions on a CPCN sua sponte.  Metro Taxi cites Paragraph No. 20 of the Recommended Decision, which states: “Any party advocating that conditions should be imposed on a CPCN would bear the burden of proof with respect to its advocated position.”
  

30. We deny this exception because Metro Taxi misinterprets the Recommended Decision.  The Commission clearly possesses the authority to impose terms and conditions 
on a CPCN for taxi services if the public convenience and necessity require it.  
Section 40-10.1-203(1), C.R.S., states: 

The commission has the power to issue a certificate to a common carrier or to issue it for the partial exercise only of the privilege sought, and may attach to the exercise of the rights granted by the certificate such terms and conditions as, in the commission’s judgment, the public convenience and necessity may require. 
This subsection was not altered by HB 15-1316.

31. The ALJ addresses the Commission’s authority to impose terms and conditions in Paragraph Nos. 124 and 125.  He restricted Green Taxi’s CPCN to 800 vehicles because he found that limiting Green Taxi’s authority conforms to the evidence presented at hearing, and that such limitation was required by the public interest because Green Taxi’s operational and financial fitness was based on 800 vehicles.
  Restricting the number of vehicles is effectively putting a condition on Green Taxi’s CPCN.  And the conditions were not advocated by any intervener.  

32. The statement in Paragraph No. 20 of the Recommended Decision addresses an intervener’s burden of proof if it wants the Commission to impose terms or conditions on a CPCN.  The ALJ found that “Metro Taxi carries the burden of proof to show that the public convenience and necessity requires any condition advocated.  It failed to meet that burden.”
 

33. We clarify that the Recommended Decision does not conclude that the Commission cannot impose conditions on CPCNs on its own motion.  On the contrary, the Recommended Decision states that if an intervener proposes terms and conditions, then the intervener has the burden of proof to prove that the terms and conditions are required by the public convenience and necessity.
  
II. ORDER
A. The Commission Orders That:

1. The Exceptions to Decision No. R16-0213 filed by MKBS, LLC, doing business as Metro Taxi, on March 31, 2016, are denied consistent with the discussion above. 

2. We adopt Recommended Decision No. R16-0213 as a Decision of the Commission without modification.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
4. This Decision is effective on its mailed date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 18, 2016.
	 (S E A L)
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III. COMMISSIONER FRANCES A. KONCILJA CONCURRING
A.
I agree with the Decision Denying Exceptions and Adopting the Recommended Decision in this matter.  However, I believe that a more robust analysis of the position of the Intervener MKBS, LLC, doing business as Metro Taxi (Metro Taxi) is appropriate in order to provide guidance to future Interveners and their attorneys when the issue presented is the application of statutory changes enacted by the Legislature of the State of Colorado. 

1. The Applicant Green Taxi Cooperative (Green Taxi) is a co-operative formed in April of 2015.  Green Taxi has over 800 member/drivers who have invested substantial sums in the company.  Many, if not most, of the members of Green Taxi are immigrants to the United States and for whom English is not their first language.

2. Green Taxi was successful in obtaining changes to Part 2 of Title 40, Article 10.1 of the Colorado statutes, which regulates Motor Carriers, in the 2015 legislative session.

3. In the 2015 session, the Colorado Legislature passed House Bill 15-1316 which amended § 40-10.1-203, C.R.S., and authorized free market competition in the taxi industry in the larger cities along the front range. 

4. As a result of these changes to the Colorado statutes, a new taxi entrant into these larger cities, no longer has the obligation to prove that there is a need for a new taxi service.   That language was deleted from the statutes and the following was added:

… the applicant has the burden of proving that it is operationally and financially fit to provide the proposed service. … The applicant need not prove the inadequacy of existing taxicab service, if any, within the applicant’s proposed geographic area of operation.  If the commission determines that the applicant has proved its operational and financial fitness, the commission shall grant the applicant a certificate.   

(emphasis added)  § 40-10.1-203(2)(b)II(C), C.R.S.
The language could not be clearer.
5. On the first day that the statute went into effect, August 5, 2015, Green Taxi filed this Application for New Permanent Authority to Operate as a Common Carrier (Application) so that Green Taxi could obtain its Certificate . 

6. In spite of this clear change to the statute, in spite of the clear directive of the Colorado Legislature that the purpose of these legislative changes was to encourage free market competition, Metro Taxi and its attorneys urged the administrative law judge (ALJ) who heard this Application, and continues to urge this Commission, to ignore the clear language of the statute and the legislative intent and, instead to require that Green Taxi establish there is a need for a new cab company. 

7. As a result of these specious arguments, Metro Taxi has delayed the issuance of the Certificate for over ten months and caused Green Taxi to spend tens of thousands of dollars in attorneys’ fees and lose the increased income these drivers hoped to make.
  
8. There is no longer a requirement under the statute that the Applicant prove inadequacy of existing taxi service.  The only criteria that the Commission has any statutory right to consider is whether the Applicant has proved its operational and financial fitness.  If so, the Commission “shall grant the applicant a certificate.”  It is not discretionary.  It is mandatory.  
9. In its Notice of Intervention (Notice), filed on September 9, 2015, Metro Taxi, along with other interveners made the preposterous argument that § 40-10.1-203(2)(b)(II)(C), C.R.S., does not require the Commission to issue a Certificate once the Applicant proves operational and financial fitness.  (See Paragraph 8 of the Notice.)  Metro Taxi went on to argue at Paragraph 11 of the Notice that “To grant the Application, the Commission must find that the Applicant is operationally and financially fit to provide the proposed service, and that the present or future public convenience and necessity requires or will require such operation.”   (Emphasis added.)  This is exactly what the Colorado Legislature said was no longer required of an Applicant.
10. This argument by Metro Taxi and its attorneys ignores the plain language of the statute.  It further ignores the admonition and holding of the Colorado Supreme Court  in Mile High Cab, Inc. v. Colo. PUC, 302 P.3d 241 (2013).  In that case, the Colorado Supreme Court, in interpreting a predecessor to the statute applicable here, unanimously reversed the Commission’s refusal to grant a certificate of authority to Mile High Cab, Inc. holding that the “Commission cannot simply ignore a statutory mandate…” Mile High Cab at p. 18.

11. Metro Taxi and its attorneys attempt to legitimatize its specious arguments 
by asserting that the doctrine of regulated competition, which is referenced in 
§ 40-10.1-203(2)(b)(1), C.R.S., somehow still applies in the larger cities on the front range.  However, that “argument” fails. The first sentence of (2)(b)(I) states:  “Except as otherwise provided in subparagraph II of this paragraph … the doctrine of regulated competition applies.”
12. The specific language is quite clear—the exception in subparagraph II applies.   Further, the rules of statutory construction—specifically § 2-4-205, C.R.S., provide that the special provision of a law trumps the general provision unless the general provision was enacted after the specific provision.  

13. The bulk of the testimony that Metro Taxi proffered at the hearings involved its argument that a new cab company was not necessary and would interfere with the business of Metro Taxi.  By way of example, see Paragraphs 74 through 77 of Recommended Decision No. R16-0213 of the ALJ dated March 11, 2016. That testimony was and is not relevant to the Application of Green Taxi.

14. As late as February of this year, Metro Taxi and its attorneys continued to argue that the Commission has no obligation to issue the Certificate once an Applicant establishes financial and operational fitness, going so far as to assert that “Public need is closely intertwined with an applicant’s financial and operational fitness … Whether an applicant is financially fit to operate in its proposed territory is equally dependent upon the need for the applicant’s proposed service …”  See page 6 of the Public Version of Metro Taxi’s Statement of Position filed on February 2, 2016.  That argument has no basis in the current statutory framework as it relates to the Application of Green Taxi.
15. The position and arguments of Metro Taxi and their attorneys have no legal basis and are, in my opinion, interposed solely for delay, and to prevent these hard working immigrants to this country to follow their dream and try to create a better cab company that will hopefully provide them a better way of life.  Metro Taxi and its attorneys have wasted the time of the ALJ, Staff of the Commission, the attorneys for the Commission, as well as this Commission for no purpose other than to delay the will of the Colorado Legislature and to delay the entry of a new cab company into the front range cities.   

16. Green Taxi has recruited close to 800 members, most of whom are immigrants to this country and for whom English is not a first language.  They have contributed a huge amount of money (the exact amount is confidential) to create this co-op.  Approximately 50 of these members attended the hearing before the Commission on May 18, 2016.  They were dressed in their Sunday best, and were extremely polite and attentive.  In all likelihood, they lost money that day in order to attend the hearing as opposed to working.  I am especially empathetic to their situation because my grandparents came to this country, speaking only their native language.  I saw firsthand how people tried to take advantage of them.  I have no intention of condoning that type of abuse of power, decades later.  We should all be better than that.
17. Monroe McKay, formerly Chief Judge of the Tenth Circuit Court of Appeals for the United States had a way with words and was fond of responding to arguments similar to those made by Metro Taxi and its attorneys by stating that a horse biscuit was a horse biscuit and just because some fancy lawyer put butter and honey on it did not mean that he would eat it. The attorneys for Metro Taxi cited old case law in support of their specious arguments—cases that were decided long before these legislative changes and long before the decision of the Colorado Supreme Court in Mile High Cab.  That butter and honey does not persuade me to bite.
18. The members of Green Taxi have demonstrated the qualities of great citizens of the United States—they came together, invested in their dreams, petitioned the Colorado Legislature for a change in the law and they should have the opportunity to execute their dreams and plans with no further delay.  
19. If Metro Taxi takes an appeal from the Decision of the Commission, I hope that the District Court and any appellate court can use my concurrence as a basis to award attorney fees and costs against Metro Taxi and its attorneys.  
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________
                                          Commissioner



� A final Commission decision shall issue in this matter on or before July 19, 2016.


� The ALJ adopted Applicant’s proposed finding of fact in its Statement of Position regarding the requested authority, except for including El Paso County in the geographic area to be served.


� Under the doctrine of regulated competition for taxi services—as opposed to regulated monopoly—the Commission can authorize multiple companies to offer taxi services in the same geographic area if the Commission determines that the public convenience and necessity requires it.  See Morey v. Public Utilities Com., 196 Colo. 153, 156 (Colo. 1978).


� See Recommended Decision, ¶¶ 122-123.


� Id., ¶ 120.


� Id., ¶ 85.


� Id., ¶¶ 87, 88.


� Id., ¶ 90.


� Exceptions by Metro Taxi, public version, at 11.


� Id. at 9.


� Id.at 11.


� Recommended Decision, ¶¶ 85, 99.


� Id., ¶ 101.


� Id., ¶ 100.


� Id., ¶ 101.


� Id., ¶ 99.


� Id., ¶ 20.


� Id., ¶ 124.


� Id., ¶ 125.


� See id., ¶¶ 20, 125.





�  I do not fault the ALJ for accepting the evidence at the hearing, because once an intervention is granted, it is difficult to limit the testimony without running the risk of a reversal of the recommended decision.  It is also problematic for an ALJ to deny the intervention when the Application proceeds under a new statute.  My concurrence does not analyze whether or not the ALJ could have or should have denied the intervention.  
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