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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, 
OR CORPORATIONS:

I. BY THE COMMISSION

A. Statement

1. This Decision establishes a shortened notice and intervention period for the Application for Approval of the Rush Creek Wind Project Pursuant to Rule 3660(h) and a Certificate of Public Convenience and Necessity for the 345 KV Rush Creek to Missile Site Generation Tie Transmission Line (Application) filed by Public Service Company of Colorado (Public Service or Company) on May 13, 2016.  Requests for intervention, including a notice of intervention by right of the Staff of the Colorado Public Utilities Commission (Staff), shall be due on June 1, 2016.

2. We set the Application for hearing before the Commission en banc and schedule the evidentiary hearing September 7 through 9, 2016.  We allow responses to Public Service’s other procedural requests and its request for waivers of certain Commission rules in intervention filings or in other pleadings to be submitted no later than June 1, 2016.  We also set response time to Public Service’s Motion for Protective Order to June 1, 2016, consistent with the intervention filing deadline.  We further grant Public Service’s request to revise the caption of this Proceeding as stated in this Decision.

B. Discussion

3. Public Service filed the Application pursuant to § 40-2-124(1)(f)(I), C.R.S., that requires the Commission to provide incentives to investor-owned utilities such as Public Service:

[T]o develop and own as utility rate-based property up to twenty-five percent of the total new eligible energy resources the utility acquires from entering into power purchase agreements and from developing and owning resources after March 27, 2007, if the new eligible energy resources proposed to be developed and owned by the utility can be constructed at reasonable cost compared to the cost of similar eligible energy resources available in the market. The qualifying retail utility shall be allowed to develop and own as utility rate-based property more than twenty-five percent but not more than fifty percent of total new eligible energy resources acquired after March 27, 2007, if the qualifying retail utility shows that its proposal would provide significant economic development, employment, energy security, or other benefits to the state of Colorado. The qualifying retail utility may develop and own these resources either by itself or jointly with other owners, and, if owned jointly, the entire jointly owned resource shall count toward the percentage limitations in this subparagraph (I). For the resources addressed in this subparagraph (I), the qualifying retail utility shall not be required to comply with the competitive bidding requirements of the commission's rules; except that nothing in this subparagraph (I) shall preclude the qualifying retail utility from bidding to own a greater percentage of new eligible energy resources than permitted by this subparagraph (I). In addition, nothing in this subparagraph (I) shall prevent the commission from waiving, repealing, or revising any commission rule in a manner otherwise consistent with applicable law.

4. Rule 3660(h) of the Commission’s Renewable Energy Standard Rules, 4 Code of Colorado Regulations (CCR)  723-3-3650, et seq., implements § 40-2-124(1)(f)(I), C.R.S.  

5. On February 24, 2016, Public Service filed a Motion for Approval of an Independent Evaluator (First IE Motion). Public Service requested that the Commission approve Accion Group, LLC (Accion) to serve as an independent evaluator (IE) for the Company’s potential development of wind resources pursuant to Rule 4 CCR 723-3-3660(h).
6. On March 2, 2016, we issued a Decision in this Proceeding for the purpose of providing notice that the Company had requested approval of an IE pursuant to Rule 4 CCR 
723-3-3660(h)(V) and required responses to the Company’s First IE Motion to be filed no later than March 18, 2016.

7. On March 11, 2016, in Proceeding No. 16D-0168E, Staff filed a Petition for Declaratory Order (Petition) requesting that the Commission determine the amount of new eligible energy resources an investor-owned utility shall be allowed to develop and own as utility rate-based property, without being required to comply with certain competitive bidding requirements, under Rule 4 CCR 723-3-3660(h).

8. On March 17, 2016, we accepted the Petition and established a procedural schedule for Proceeding No. 16D-0168E.

9. On March 29, 2016, we granted the Company’s First IE Motion and approved Accion to serve as the IE for the forthcoming “Rule 3660(h)” application filing.
  However, we determined that, because an IE’s scope of work and the relevant procedures for a Rule 3660(h) application differ irreconcilably from an IE’s role in the relevant procedures for an Electric Resource Plan (ERP), Accion is prohibited as serving as an IE in Public Service’s forthcoming ERP proceeding.  In addition, we directed Public Service to file its pending Rule 3660(h) application in this Proceeding and stated that the Commission will issue a Notice of Application Filed in accordance with Rule 4 CCR 723-1-1206 of the Commission’s Rules of Practice and Procedure upon the Company’s filing.

On April 4, 2016, Public Service filed a Motion for Approval of Alternate Independent Evaluators and Partial Waiver of Rule 3660(h)(V) (Second IE Motion).  


10. Public Service requested that the Commission approve Leidos Engineering, LLC (Leidos) and E3 Consulting (E3) as alternate independent evaluators, because Accion had stated that it no longer wished to serve as the IE for the Company’s forthcoming Rule 3660(h) application filing.

11. On April 7, 2016, we granted Public Service’s Second IE Motion and approved both Leidos and E3 to serve as the IE for the planned Rule 3660(h) application.
  With respect to Leidos, we found it reasonable to waive certain requirements in Rule 4 CCR 723-3-3660(h)(V).  We also determined that, in the event either Leidos or E3 is retained to serve as the IE in this Proceeding, it shall not serve as the IE in Public Service’s next ERP proceeding.

12. On April 26, 2016, we addressed Staff’s Petition and determined that the |
“twenty-five percent of the total new eligible energy resources” as of “March 27, 2007” means the cumulative of all eligible energy resources that were not in existence prior to March 27, 2007, and should therefore be calculated as a cumulative percentage of eligible energy resources the utility acquires after March 27, 2007.

C. Application

13. Public Service filed the Application with Direct Testimony of 11 witnesses.
14. Public Service states that the Rush Creek Wind Project will include 300 Vestas model V110 wind turbines, which will be built in Colorado and have a nameplate capacity of 2 MW each. The project will comprise two wind farms (Rush Creek I and II) and a new 90-mile 345 kV transmission tie line to interconnect with the Company’s system at the Missile Site Substation.

15. With respect to Rule 4 CCR 723-3-3660(h) and § 40-2-124(1)(f)(I), C.R.S., Public Service calculates that the 600 MW project will represent 22.6 percent of the total new eligible energy resources acquired by the Company after March 27, 2007.  However, Public Service also states that it will show “significant economic development, employment, energy security, or other benefits to the state of Colorado,”
 such that the project will meet the standards for Public Service to own up to 50 percent of eligible energy resources the Company has acquired after March 27, 2007. 

16. Public Service explains that Invenergy Wind Development North America LLC (Invenergy) currently is developing the Rush Creek I and II sites.  Public Service states that 
it has entered into Purchase and Sale Agreements for the sites, such that when they are 
“construction-ready” and meet other conditions precedent to closing, the Company will acquire a 100 percent equity stake in them. Public Service states that the opportunity to partner with Invenergy enables the project to take advantage of the full benefits of the federal Production Tax Credit (PTC) for wind generation facilities.  In the procedural motion filed with the application (discussed below), Public Service explains that, under the terms of the recent five-year extension to the federal PTC, the level of the PTC declines after December 31, 2016.   However, the maximum PTC is available to eligible projects that meet a safe harbor requirement, where expenditures of 5 percent of the total project cost are incurred by December 31, 2016 and the project goes into service by December 31, 2020.

17. Public Service estimates that the total cost of the project will be $1.036 billion, which $915 million is the projected construction costs of the wind generation facilities and $121.4 million is the cost of the transmission tie line. 

18. Public Service states that, on a total construction cost basis, the project will come in at $1,727/kW (or less than 3 cents/kWh) including the costs of the transmission tie line.   The Company argues that the project would represent the lowest cost wind on the Company’s Colorado system and that it could save its customers over $400 million in present value revenue requirements.  

19. Public Service provides a report from the IE as required by Rule 3660(h)(V).  The Company states that Leidos concludes the Rush Creek Wind Project can be constructed at a reasonable cost compared to the cost of similar eligible energy resources available in the market.

20. Public Service argues that the approval of the Rush Creek Wind Project is consistent with state policy set forth by § 40-2-124, C.R.S.  The Company states that the project will help the Company move “closer to compliance with future federal environmental regulations for reducing carbon,”
 create incremental taxes and jobs, and support the state’s economy through locally-sourced materials.

21. With respect to cost recovery, Public Service requests approval to use its Electric Commodity Adjustment (ECA) and Renewable Energy Standard Adjustment (RESA) to recover project expenditures and investments when the project is placed into service in 2018 in accordance with Rule 4 CCR 723-3-3660(i) and § 40-2-124(1)(f)(IV), C.R.S.  Cost recovery through the ECA and RESA would continue until the project is placed into base rates in a Phase I electric rate case no later than five years after the project is placed into commercial operation (i.e., no later than 2023).
22. Although Public Service states that it is not seeking to earn any “extra profit” at this time pursuant to § 40-2-124(1)(f)(II), C.R.S., and Rule 4 CCR 723-3-3660(g), the Company nonetheless requests that the Commission establish the calculation methods in this Proceeding to be used to determine the potential level of “net economic benefits” from the Rush Creek Wind Project if the Company makes a future request to earn extra profits in the future.

23. Public Service also filed four technical studies with the Application, including a Coal Cycling Cost Study, a Flex Reserve Adequacy Study, a Wind Effective Load Carrying Capacity Study, and a Wind Integration Study.  Public Service explains that these studies were not available on February 29, 2016, when Public Service was required to submit all inputs and assumptions for its forthcoming ERP in Proceeding No. 16A-0138E.
  Public Service requests that, because the Rush Creek Wind Project will go to hearing before the ERP, the Commission should approve the use of the studies in this Proceeding.
24. In sum, Public Service requests that the Commission enter an order: granting the Company approval to develop, own, and operate the Rush Creek Wind Project pursuant to 
§ 40-2-124(1)(f)(I), C.R.S., and Rule 4 CCR 723-3-3660(h); granting a Certificate of Public Convenience and Necessity (CPCN) for Rush Creek I and II; granting a  CPCN for the Rush Creek 345 kW transmission tie line; finding that the noise and magnetic fields associated with the transmission tie line to be reasonable; approving a cost recovery proposal pursuant to 
§ 40-2-124(1)(f)(IV), C.R.S., and Rule 4 CCR 723-3-3660(i); approving baseline and calculation methods for potential future use by the Company to earn an “extra profit” on the project pursuant to § 40-2-124(1)(f)(II), C.R.S., and Rule 4 CCR 723-3-3660(g); and approval of four supporting studies, including the Coal Cycling Cost Study, Flex Reserve Adequacy Study, Wind Effective Load Carrying Capacity Study, and Wind Integration Study.

D. Proposed Procedures

25. Public Service filed a Motion to Shorten Notice and Intervention Period to Fourteen Days, Adopt Procedural Schedule, to Expedite Review of the Application, Requesting Waivers, Requesting Modified Response Time, and Requesting to Revise Caption (Procedural Motion) with its Application on May 13, 2016.

26. Public Service states in the Procedural Motion that it is necessary for the Commission to issue a final decision on the proposed Rush Creek Wind Project by November 10, 2016 in order for the Company to meet the safe harbor requirements to qualify for the maximum PTC.  Accordingly, the Company requests a shortened 14-day notice and intervention period for the application filing.  Public Service states that parties to this proceeding have been aware of the Company’s intent to file a Rule 3660(h) application since the Company filed for approval of an IE on February 24, 2016.  Public Service also states that the Company’s intention to file this case was also included in its Notice of Intent filed in several proceedings on February 29, 2016.  

27. Public Service also proposes a full procedural schedule associated with its request for expedited review of the Application and requests that the Commission require responses to its proposed schedule with the parties’ intervention filings.

28. The Company’s proposed procedural schedule assumes the 14-day shortened notice and intervention period ending June 1, 2016, and a final decision issued no later than November 10, 2016.  The proposed schedule includes an evidentiary hearing before the Commission en banc on September 7 to 9, 2016, with final statements of position filed no later than September 19, 2016.

29. Additional filing deadlines in Public Service’s proposed procedural schedule include:  responses to requests for permissive intervention filed no later than June 8, 2016; Answer Testimony filed no later than July 15, 2016;   and Rebuttal Testimony filed no later than August 15, 2016. 

30. With respect to discovery, Public Service proposes a seven-day turnaround on requests directed at the Application filing and the Company’s Direct Testimony, as well as a 
five-day turnaround for discovery directed at Answer Testimony and Rebuttal Testimony.  A cut off on discovery service would fall on August 29, 2016, and responses would be provided to all outstanding discovery requests no later than September 1, 2016.

E. Request for Waivers from Certain Commission Rules

31. Public Service argues in the Procedural Motion that it is necessary for the Commission to reconcile various inconsistencies between Rules 3611(e), 3612(e), and 3615(a)(II) in the Commission’s ERP Rules, 4 CCR 723-3-3600, et seq., and the filing requirements, procedures, and considerations for a Rule 3660(h) application.  Public Service requests waivers from those ERP Rules in order to accomplish such reconciliation for the Application in this Proceeding.

32. Public Service explains that Rule 4 CCR 723-3-3611(e) requires a utility file a CPCN application when it proposes an “alternative method of resource acquisition” other than competitive bidding in an ERP.   Public Service states that it wanted to file the Rule 3660(h) application as soon as possible to capture the full federal PTC for wind resources, and therefore the CPCN for the Rush Creek Wind Project was not being filed simultaneously with the Company’s ERP (that will be filed on or before June 1, 2016).   

33. Public Service further states that, given the time constraints and nature of the alternatives analysis the Company conducted for the requested CPCNs for Rush Creek I and II, it was not feasible to quantify and present the costs of alternatives in the form described in 
Rule 4 CCR 723-3-3611(e). 

34. Public Service also states that both Rule 4 CCR 723-3-3660(h)(V) and 
Rule 4 CCR 723-3-3612(e)  require an IE when a utility proposes a method of resource acquisition other than competitive bidding.  Because an IE has been retained for the purpose of the Application, Public Service argues that the requirement for an IE pursuant to Rule 4 CCR 723-3-3612(e) is duplicative and unnecessary.

35. With respect to Rule 4 CCR 723-3-3615(a)(II),  Public Service argues that there is a timing issue, because its forthcoming ERP will not be decided until after the Commission renders a decision on the Rush Creek Wind Project in this Proceeding.

36. Public Service states that, while the Commission generally has authority to waive its rules, § 40-2-124(1)(f)(I), C.R.S., and Rule 4 CCR 723-3-3660(h)(VI) expressly acknowledge the Commission’s authority to waive any Commission rule, providing that nothing “shall prevent the Commission from waiving, repealing, or revising any Commission rule in a manner otherwise consistent with applicable law.”  

37. Public Service requests in the Procedural Motion that the Commission direct the parties to respond to the Company’s request waivers with their interventions filings in this Proceeding.
F. Motion for Protective Order

38. Public Service also filed a Motion for Extraordinary Protection of Highly Confidential Information (Motion for Protective Order) with its Application on May 13, 2016.  

39. Public Service seeks to restrict access to certain documents and information related to the Rush Creek Wind Project, such as commercial contracts and their terms and pricing, the Company’s Balance of Plant cost estimates for work for which it will obtain bids in the future, and any land rights acquisition costs and estimates.   The Company specifically wants authority to restrict access to the following items that would be treated as highly confidential material: the two Purchase and Sale Agreements with Invenergy related to the development of the project sites and the associated land rights agreements; the Turbine Supply Agreement with Vestas; the related Service, Maintenance and Warranty Agreement with Vestas; its Balance of Plant estimate that will be used to solicit bids for the installation of the wind turbines and construction of the site infrastructure; the bids the Company receives to construct the Balance of Plant and the resulting contract; any actual or estimated cost information associated with land right acquisitions for the project; and  any information that could be used to derive cost figures in these documents, to the extent incorporated in any other documents, including testimony and attachments submitted with the application and the IE’s report   Likewise, Public Service wants to restrict access to any discovery responses, including responsive documents, containing any of the above information.  

40. Public Service proposes that access to the foregoing information would be restricted to the Commissioners, Staff, employees of the Colorado Office of Consumer Counsel (OCC) assigned to this Proceeding (who provide executed non-disclosure agreements for the material claimed to be highly confidential), the Assistant Attorneys General representing Staff and the OCC, and the counsel and subject matter experts for certain intervenors (who provide executed non-disclosure agreements for the material claimed to be highly confidential).

41. Public Service requests that access to this material be denied to intervenors that are developers of energy resources, any competitive power producers, existing or potential wholesale customers of developers of energy resources, and any trade organization or other association representing any of these types of entities.

42. Public Service argues generally that disclosure of such information would have a negative impact on the Company’s ability to solicit bids, negotiate terms, and pay the best possible prices.   The Company also argues that Invenergy and Vestas could be harmed by any disclosure of the terms and conditions of the contracts they negotiated with Public Service.  According to Public Service, the contracts and agreements are considered confidential and proprietary and are recognized as protectable trade secret information under Colorado law. 

G. Caption 

43. When Public Service initially filed for approval of an IE for its then forthcoming Rule 3660(h) application, it initiated this Proceeding with the following caption:

IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO UNDER RULE 3660(H) TO DEVELOP AND OWN ELIGIBLE ENERGY RESOURCES.

44. In the Procedural Motion, the Company requests that the caption be revised to the following:

IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR APPROVAL OF THE 600 MW RUSH CREEK WIND PROJECT PURSUANT TO RULE 3660(H), A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY FOR THE RUSH CREEK WIND FARM, AND A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY FOR THE 345 KV RUSH CREEK TO MISSILE SITE GENERATION TIE TRANSMISSION LINE AND ASSOCIATED FINDINGS OF NOISE AND MAGNETIC FIELD REASONABLENESS.

H. Staff Preliminary Response to Procedural Motion

45. On May 17, 2016, Staff filed a Notice of Intervention of Right and Request for Hearing.  Staff also filed a preliminary response to the Company’s Procedural Motion.  Staff identifies two additional matters that it states may be beneficial for the Commission to consider and intervening parties to provide comments on in their responses and intervention filings.  

46. First, Staff suggests that some of Public Service’s requested approvals are more expansive than necessary or appropriate for the Commission to consider in this expedited proceeding.  For example, Staff states that it is concerned the Company is requesting the Commission to establish a baseline of how the net economic benefits from the proposed Rush Creek Wind Project is to be calculated for future filings.  Staff recommends that the Commission request input from intervening parties on the scope of this Proceeding in light of the expedited timeline requested by Public Service.  

47. Second, Staff suggests that the Commission establish the specific dates for the hearing if it agrees that it is reasonable to issue a final decision by November 10, 2016, as requested by Public Service. 
I. Findings and Conclusions

48. We find good cause to set the Application for hearing before the Commission en banc.  We agree with Public Service that expedited procedures are necessary given the potential benefit to the Company’s customers from capturing the full federal PTC for wind resources should the Commission approve the acquisition of the Rush Creek Wind Project and issue CPCNs for the Rush Creek I, Rush Creek II, and the interconnecting transmission tie line in this Proceeding.

49. We likewise find good cause to grant Public Service’s request for a shortened notice and intervention period.  Requests for intervention, including a notice of intervention by right of Staff, shall be due on June 1, 2016.  

50. The Application for Approval of the Rush Creek Wind Project Pursuant to Rule 3660(h) and a CPCN for the 345 KV Rush Creek to Missile Site Generation Tie Transmission Line is available for public inspection at the Commission office located at 1560 Broadway, Suite 250, Denver, Colorado 80202, between 8:00 a.m. and 5:00 p.m., excluding weekends and state holidays.  This Decision is the Commission’s notice that the Application for Approval of the Rush Creek Wind Project Pursuant to Rule 3660(h) and a CPCN for the 345 KV Rush Creek to Missile Site Generation Tie Transmission Line has been filed.
51. Responses to the Company’s Motions to Adopt Procedural Schedule, to Expedite Review of the Application, and Requesting Waivers contained in the Procedural Motion shall be included in the requests for intervention or in separate responses filed no later than June 1, 2016.  In addition, we accept Staff’s suggestion that parties provide comments on the necessary scope of this Proceeding given its necessarily expedited nature.

52. Responses to requests for permissive intervention shall be filed no later than June 8, 2016.  We advise Public Service that while responses to requests for permissive intervention are allowed by Commission rules, replies to the intervening parties’ responses to the Company’s Procedural Motion and Motion for Protective Order are not permitted.  Public Service must seek leave to offer any such reply pursuant to Rule 4 CCR 723-1-1308(b).

53. The scope of the Application and supporting Direct Testimony is more expansive than we had anticipated when the Company filed the motions for approval of an IE for its then pending Rule 3660(h) application.  Although we agree that a shortened notice and intervention period is warranted in this instance, we may consider late-filed motions for intervention for good cause shown, particularly when such requests are filed within 30 days of the effective date of this Decision.

54. We grant the Company’s request to modify the caption for this Proceeding.  Given the scope of the requested approvals and the notice of the complete filing provided by this Decision, we find the revised caption to comply with Rule 4 CCR 723-1-1202(b).  All filings in this Proceeding shall contain the revised caption as set forth at the beginning of this Decision.
II. ORDER

A. It Is Ordered That:

1. The request of Public Service Company of Colorado (Public Service) to shorten the notice and intervention period for the Application for Approval of the Rush Creek Wind Project Pursuant to Rule 3660(h) and a Certificate of Public Convenience and Necessity for the 345 KV Rush Creek to Missile Site Generation Tie Transmission Line (Application) filed on May 13, 2016 is granted, consistent with the discussion above.

2. The notice and intervention period shall expire at 5:00 p.m. on June 1, 2016.

3. Any person desiring to intervene or participate as a party in this proceeding, including Staff of the Colorado Public Utilities Commission, shall file a petition for leave to intervene, or under the Commission’s Rules of Practice and Procedure, file other appropriate pleadings to become a party, by June 1, 2016.  Alternatively, persons who do not wish to intervene or become a party, but desire to file comments, may send written comments addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202.  

4. All persons who file an objection, notice of intervention as of right, motion to permissively intervene, or any other appropriate pleading shall do so in accordance with the instructions set forth in the Commission’s Rules of Practice and Procedure and this Decision.
5. Responses to requests for intervention in this matter shall be filed no later than June 8, 2016.
6. The Application is set for hearing before the Commission en banc.  

7. A hearing is scheduled in this matter as follows:

DATES:
September 7 through 9, 2016

TIMES:
10:00 a.m. to 5:00 p.m. (September 7, 2016)


9:00 a.m. to 5:00 p.m. (September 8 and 9, 2016)

PLACE:
Hearing Room

Colorado Public Utilities Commission

1560 Broadway, Suite 250

Denver, Colorado

8. All other filing deadlines and procedural matters, including discovery procedures, shall be addressed by a separate decision.

9. Responses to Motions to Adopt Procedural Schedule, to Expedite Review of the Application, and Requesting Waivers filed by Public Service on May 13, 2016 shall be included in the requests for intervention or other pleadings to be filed no later than June 1, 2016, consistent with the discussion above. 

10. Responses to the Motion for Protective Order filed by Public Service on May 13, 2016 shall be included in the requests for intervention or other pleadings to be filed no later than June 1, 2016, consistent with the discussion above.

11. Commission Staff shall change the Commission’s records to reflect the caption as set out above in this Decision.  All filings will use the caption set out in this Decision.
12. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 18, 2016.
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