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I. BY THE COMMISSION

A. Statement

1. On April 4, 2016, Public Service Company of Colorado (Public Service or Company) filed a Motion for Approval of Alternate Independent Evaluators and Partial Waiver of Rule 3660(h)(V) (Motion).  Public Service requests that the Commission approve Leidos Engineering, LLC (Leidos) and E3 Consulting (E3) as alternate independent evaluators for the Company’s potential development of wind resources pursuant to Rule 3660(h) of the Commission’s Renewable Energy Standard (RES) Rules at 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq.
2. This Decision approves either Leidos or E3 to serve as an independent evaluator (IE) as an alternative to Accion Group LLC (Accion) that was approved previously to serve as an IE for Public Service’s forthcoming Rule 3660(h).
  As discussed below, we waive certain requirements under Rule 3660(h)(V) with respect to Leidos, should it be retained by Public Service as the IE in this proceeding.  Consistent with our decision approving Accion, in the event Leidos or E3 serve as the IE in this proceeding, the company serving as the IE is prohibited from serving as an IE in Public Service’s next Electric Resource Plan (ERP) proceeding. 

B. Discussion

3. In its Motion to Approve Independent Evaluator filed on February 24, 2016, Public Service stated that it is currently evaluating the potential to develop and own new eligible energy resources pursuant to Rule 3660(h).  The Company explained that the approval of an IE under Rule 3660(h)(V) represents the first step in any potential Rule 3660(h) proceeding.  Public Service stated that the IE needs to be approved by the Commission, and the IE needs to develop its report as required under Rule 3660(h)(V), prior to the filing of any application by the Company under Rule 3660(h).  Public Service requested that the Commission issue a decision approving Accion to serve as an IE within 30 days.  Public Service argued that time was of the essence due to the extension of the federal production tax credit (PTC).  The Company explained that while the PTC has been extended for five years, it declines after December 31, 2016.  Public Service stated that it may pursue approval to develop and own wind resources and take advantage of the PTC for its customers. 
4. On March 29, 2016, we approved Accion as the IE for the potential application filing under Rule 3660(h) and prohibited Accion from serving as an IE in Public Service’s forthcoming ERP.
  We also determined that the Colorado Energy Consumers (CEC) and Interwest Energy Alliance (Interwest), both of whom filed responses to the Company’s motion 
to approve Accion, will have an opportunity to raise their concerns about Public Service’s Rule 3660(h) application in at least three cases:  (1) this Proceeding, in which Public Service will file its Rule 3660(h) application; (2) the ERP application proceeding, where the ERP is required to be filed on or before June 1, 2016;  and (3) the pending case examining the legal questions raised by Staff of the Public Utilities Commission (Staff) in its petition for declaratory order in Proceeding No. 16D-0168E.  We also directed Public Service to file its Rule 3660(h) application in this Proceeding.

5. In Public Service’s Motion filed on April 4, 2016, the Company explains that Accion no longer wishes to serve as the IE for its pending Rule 3660(h) application.  Public Service states that the Company must have alternate evaluators approved and ready for engagement as soon as possible to allow it to continue to move forward with the Rule 3660(h) application if Accion will not serve as the IE.  Public Service proposes Commission approval of both Leidos and E3 as alternate IEs, explaining that, while the Company has not had time to negotiate arrangements with either in advance of filing the Motion, it will select one of the two alternative IEs, if necessary, assuming the Commission finds both acceptable.

6. Public Service states that both Leidos and E3 have over five years of relevant experience, adding that Leidos has performed the IE role in Minnesota Public Utilities Commission proceedings that involved the Company’s affiliates.  

7. The Company states that E3 has not directly or indirectly benefitted from employment or contracts with the Company within the last five years.  However, Public Service states that a partial waiver from Rule 3660(h)(V) is necessary for Leidos, because that firm has a distribution engineering contract with the Company and there are two ex-employees of Xcel Energy working in Leidos’s IE division.

8. Public Service states that both Leidos and E3 will have no involvement in any decisions relating to the resources the Company brings forward pursuant to its Rule 3660(h) application.

9. Public Service states that it has conferred with Staff and the Colorado Office of Consumer Counsel (OCC).  Public Service is authorized to state that OCC has no objection to approval of either Leidos or E3. According to the Company, Staff has no objection to Leidos but wanted to review biographical information concerning E3. CEC indicated that it is evaluating its options regarding the instant motion and Interwest did not respond to the Company’s conferral request.

10. Public Service restates that the Company wants to take advantage of the federal PTC for wind that begins a decline after December 31, 2016, and reiterates that there is time sensitivity regarding the Motion if the Company is to pursue approval to develop and own wind resources and take advantage of the PTC for customers.

11. Public Service therefore requests shortened response time to the Motion of one day (i.e., April 5, 2016).  The Company argues that, given all parties will have full due process authority once an application is filed containing the IE’s report, no party’s rights are jeopardized by the shortened response time. The Company also argues that the situation with 
Accion constitutes unforeseen circumstances and therefore the Company believes expedited consideration of this Motion is warranted.

C. Findings and Conclusions

12. We find good cause to waive response time to the Motion.  We agree with Public Service that Accion’s decision not to serve as the IE for this proceeding was unexpected and that the reduction in the federal PTC after December 31, 2016 requires expedited consideration 
of its request for approval of alternative IEs for any proposed acquisition of wind resources pursuant to Rule 3660(h).  We also concur with the Company that, after a 3660(h) application is filed in this Proceeding, the parties will be able to vet the IE’s report through discovery and cross-examination.  Therefore, we conclude that waiving response time is reasonable.

13. We approve both Leidos and E3 to serve as the IE for Public Service’s planned application filing under Rule 3660(h). We accept Public Service’s representations regarding their qualifications with respect to the criteria for an IE as set forth in Rule 3660(h)(V).

14. With respect to Leidos, we find it reasonable to waive certain requirements in Rule 3660(h)(V).  Leidos may serve as the IE in this proceeding despite the firm’s contract with the Company for distribution engineering services and despite the presence of two former Xcel Energy employees on Leidos’s staff.  Consistent with the Company’s representations in the Motion, one of the former Xcel Energy employees shall recuse himself from working on this matter.   
15. As we discussed in our decision approving Accion as the IE for this proceeding,
 the Commission has established that an IE for a utility’s Rule 3660(h) application will be subject to discovery and cross-examination “just like an expert consultant hired by the utility to sponsor testimony in any other [Certificate of Public Convenience and Necessity] application.”
  The Commission further clarified that “the utility and the intervenors [in a Rule 3660(h) application proceeding] will have an opportunity to challenge the independent evaluator’s judgments and to recommend the weight we should give to the evaluator’s assessment when making our final decision.”
  When contrasted with Rules 3612 and 3613 of the Commission’s ERP Rules, 4 CCR 723-3-3600, et seq., the role of an IE for an electric utility’s ERP proceeding is substantially different, both substantively and procedurally, than an IE hired by a utility for a Rule 3660(h) application.  Accordingly, because an IE’s scope of work and the relevant procedures for a Rule 3660(h) application differ irreconcilably from an IE’s role in the relevant procedures 
for an ERP proceeding, we prohibit Leidos and E3 from serving as an IE in Public Service’s forthcoming ERP proceeding should it be retained to serve as the IE in this proceeding.
II. ORDER

A. It Is Ordered That:

1. Response time to the Motion for Approval of Alternate Independent Evaluators and Partial Waiver of Rule 3660(h)(V) (Motion) filed by Public Service Company of Colorado (Public Service) on April 4, 2016 is waived.   

2. The Motion is granted, consistent with the discussion above.  Leidos Engineering, LLC (Leidos) and E3 Consulting (E3) are authorized to serve as an independent evaluator for Public Service’s filing for approval to develop and own eligible energy resources pursuant to Rule 3660(h) of the Commission’s Renewable Energy Standard Rules, 4 Code of Colorado Regulations 723-3-3650, et seq.

3. Consistent with the discussion above, in the event Leidos or E3 is retained to serve as the independent evaluator in this proceeding, the company serving as the IE shall not serve as the independent evaluator in Public Service’s next Electric Resource Plan Proceeding.
4. A partial waiver from Rule 3660(h)(V) is granted with respect to Leidos should it be retained as the independent evaluator in this Proceeding, consistent with the discussion above.
5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 6, 2016.
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