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I. BY THE COMMISSION

A. Statement

1. On February 24, 2016, Public Service Company of Colorado (Public Service or Company) filed a Motion for Approval of an Independent Evaluator (Motion).  Public Service requests that the Commission approve Accion Group, LLC (Accion) to serve as an independent evaluator (IE) for the Company’s potential development of wind resources pursuant to Rule 3660(h) of the Commission’s Renewable Energy Standard (RES) Rules at 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq.
2. This Decision approves Accion to serve as an IE for Public Service’s forthcoming Rule 3660(h) application.  As discussed below, we prohibit Accion from serving as an IE in Public Service’s next Electric Resource Plan (ERP) proceeding. 

B. Discussion

3. Public Service states in the Motion that it is currently evaluating the potential to develop and own new eligible energy resources pursuant to Rule 3660(h).  The Company explains that the approval of an IE under Rule 3660(h)(V) represents the first step in any potential Rule 3660(h) proceeding.  Public Service states that the IE needs to be approved by the Commission, and the IE needs to develop its report as required under Rule 3660(h)(V), prior to the filing of any application by the Company under Rule 3660(h).

4. Public Service states that Accion fulfills all of the requirements for an IE under Rule 3660(h)(V).  

5. Public Service requests that the Commission issue a decision approving Accion to serve as an IE within 30 days.  Public Service argues that time is of the essence due to the extension of the federal production tax credit (PTC).  The Company explains that while the PTC has been extended for five years, it declines after December 31, 2016.  Public Service states that it may pursue approval to develop and own wind resources and take advantage of the PTC for its customers. 
6. Public Service states that it conferred with Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel and is authorized to state that they do not oppose the requested approval of Accion to serve as the IE.
7. On March 2, 2016, we issued notice that Public Service filed the Motion and established March 18, 2016 as the deadline for filing responses to the motion.

C. Responses to Motion

8. The Colorado Energy Consumers (CEC) and Interwest Energy Alliance (Interwest) each timely filed responses to the Motion.  

9. CEC argues that, while it takes no position on Accion serving as an IE, it questions the timing of Public Service’s forthcoming Rule 3660(h) application.  CEC raises concerns that such an application will disrupt the comprehensive resource planning achieved under the Commission’s ERP process at the expense of the competitive landscape in Colorado. CEC argues that Public Service is “front-loading the analysis under Rule 3660 before bidders 
are given an opportunity to participate or offer competitive, and potentially more favorable, 
bids and projects.”
 CEC also questions whether Public Service ought to be entitled to the preference of developing and owning a potentially significant share of the renewable energy resources on its system, given that the incentive for meeting the RES, as originally contemplated by Rule 3660(h), is no longer needed to prompt compliance with the RES.  

10. CEC suggests that the Commission defer its consideration of Public Service’s Motion and consider whether Accion should serve as its IE either when the legal questions raised by Staff in its Petition for Declaratory Order on Rule 3660(h) have been addressed in Proceeding No. 16D-0168E or when the Company files its next ERP application.

11. Interwest questions approving an IE “until the activities for which the [IE] 
has been retained have been described in Commission filings, reviewed and approved in an 
open adjudicated proceeding in advance.”
  Interwest argues, for example, that there has yet 
been no determination of “need” for the proposed utility-owned resources in any resource planning proceeding.  Interwest also raises concerns that approval of Public Service’s motion may undermine the Commission’s resource planning and competitive acquisition rules and procedures.  Interwest further poses questions about the proper scope of work for an IE, given that Public Service has filed or is expected to file several cases which relate to one another.  

12. Interwest suggests that the Commission should defer whether Accion should serve as the IE until Phase I of Public Service’s ERP application proceeding.  As an alternative, Interwest posits that the Commission instead could determine in this proceeding the role of the IE and approve the inputs and assumptions to be used in any modeling to be performed in the evaluation of any proposed utility-owned facilities.

On March 21, 2016, Public Service filed a separate motion for leave to reply to CEC and Interwest.  Public Service argues that CEC’s and Interwest’s responses to its Motion 

13. argue issues of law and policy beyond the scope of responding to the Company’s limited request for approval of Accion.  

14. Public Service argues that neither CEC nor Interwest offers a legitimate basis to defer the Commission’s approval of Accion and argues that a delay could harm Public Service and its customers.

15. With respect to CEC, Public Service argues that CEC raises no issue regarding the qualifications of the proposed IE or whether the Company’s motion satisfies the requirements of Rule 3660(h)(V).  Public Service argues that CEC’s request for deferral of the approval of an IE until resolution of Staff’s petition for a declaratory order overlooks Public Service’s right to develop and own eligible energy resources under § 40-2-124(1)(f)(I), C.R.S., and the requirements of Rule 3660(h)(V).  

16. With respect to Interwest, Public Service notes that, upon filing its application under Rule 3660(h), the matter will become an adjudicated proceeding.  Therefore, according to Public Service, many of the concerns raised by Interwest in its response to the Company’s motion are not relevant.  Public Service further argues that Rule 3660(h)(V) provides a scope of work for the IE for the forthcoming Rule 3660(h) application and that additional procedures are unnecessary.  

D. Findings and Conclusions

Rule 3660(h)(V) requires an electric utility to hire an IE to conduct an assessment of whether the proposed new eligible energy resources can be constructed at a reasonable 

17. cost compared to the cost of similar eligible energy resources available in the market. See 
§ 40-2-124(1)(f)(I), C.R.S.  The rule states, in part:

The independent evaluator will develop a report to the Commission on its assessment of whether the proposed new eligible energy resources can be constructed at a reasonable cost compared to the cost of similar eligible energy resources available in the market. The independent evaluator shall have at least five years’ experience conducting and/or reviewing the conduct of competitive electric utility resource acquisition, including computerized portfolio costing analysis. The independent evaluator shall be unaffiliated with the utility; and shall not, directly or indirectly, have benefited from employment or contracts with the utility in the preceding five years, except as an independent evaluator under these rules. The independent evaluator shall not participate in, or advise the utility with respect to, any decisions relating to the proposed new eligible energy resource. The utility shall conduct any additional modeling requested by the independent evaluator to test the assumptions and results of the cost analyses. The independent evaluator’s report shall be filed with the utility’s application for approval of the proposed new eligible energy resource. The evaluator’s report shall contain the evaluator’s views on whether the proposed new eligible energy project can be constructed at a reasonable cost compared to the cost of similar eligible energy resources available in the market.
18. When adopting Rule 3660(h)(V) [initially numbered as Rule 3660(e)(V)], the Commission found that an IE will “bring to the Commission, essential and unbiased information concerning national and regional construction costs for new renewable resources.”
   

19. We approve Accion to serve as the IE for Public Service’s planned application filing under Rule 3660(h). We are familiar with Accion’s work based on its service as an IE in Public Service’s most recent ERP, Proceeding No. 11A-869E.  We agree with Public Service that Accion meets the criteria for an IE as set forth in Rule 3660(h)(V).

20. CEC and Interwest will have an opportunity to raise their concerns about Public Service’s Rule 3660(h) application in three cases:  (1) this Proceeding, in which Public Service filed its Rule 3660(h) application; (2) the ERP application proceeding, where the ERP is required to be filed on or before June 1, 2016;
 and (3) the pending case examining the legal questions raised by Staff in its petition for declaratory order in Proceeding No. 16D-0168E.
21. In Decision No. C07-0735, the Commission established that an IE for a utility’s Rule 3660(h) application will be subject to discovery and cross-examination “just like an expert consultant hired by the utility to sponsor testimony in any other [Certificate of Public Convenience and Necessity] application.”
  The Commission further clarified that “the utility and the intervenors [in a Rule 3660(h) application proceeding] will have an opportunity to challenge the independent evaluator’s judgments and to recommend the weight we should give to the evaluator’s assessment when making our final decision.”

22. Rules 3612 and 3613 of the Commission’s ERP Rules, 4 CCR 723-3-3600, et seq., define the role of an IE for an electric utility’s ERP proceeding.  The rules demonstrate that an IE retained for an ERP serves a substantially different function, both substantively and procedurally, than an IE hired by a utility for a Rule 3660(h) application.  

For example, Rule 3612(c) states that the “utility shall work cooperatively with the IE and shall provide the IE immediate and continuing access to all documents and data reviewed, used, or produced by the utility in the preparation of its plan and in its bid solicitation, evaluation, and selection processes.”  Rule 3612(d) states that: “All parties in the resource plan proceeding other than the utility are restricted from initiating contacts with the independent evaluator.” These processes differ from the discovery and cross-examination procedures contemplated for an IE as discussed above.  Likewise, Rule 3612(f) states that an IE for an ERP 

23. proceeding:  “shall generally serve as an advisor to the Commission and shall generally not be a party to the proceedings. As such, the IE shall not be subject to discovery and cross-examination at hearing. The Commission shall convene at least one procedural conference to establish a procedure related to questions to the IE from the utility and parties regarding the IE’s filings in the proceeding.”

24. Because an IE’s scope of work and the relevant procedures for a Rule 3660(h) application differ irreconcilably from an IE’s role in the relevant procedures for an ERP proceeding, we prohibit Accion from serving as an IE in Public Service’s forthcoming ERP proceeding.

II. ORDER

A. It Is Ordered That:

1. The Motion for Approval of an Independent Evaluator filed by Public Service Company of Colorado (Public Service) on February 24, 2016 is granted, consistent with the discussion above.   

2. Accion Group, LLC (Accion) is authorized to serve as an independent evaluator for Public Service’s filing for approval to develop and own eligible energy resources pursuant to Rule 3660(h) of the Commission’s Renewable Energy Standard Rules, 4 Code of Colorado Regulations 723-3-3650, et seq.

3. Consistent with the discussion above, Accion shall not serve as the independent evaluator in Public Service’s next Electric Resource Planning.

4. The Motion for Leave to Reply to Colorado Energy Consumers’ Response to Motion for Approval of an Independent Evaluator and for Leave to Reply to Interwest Energy Alliance’s Response to Motion for Approval of an Independent Evaluator filed by Public Service on March 21, 2016, is granted.

5. Public Service shall file in this Proceeding its application for approval to develop and own new eligible energy resources pursuant to Rule 3660(h).  Public Service shall file such application in accordance with Rule 1303 of the Commission’s Rules of Practice and Procedure. The Commission will determine the completeness of the application in accordance with Rule 1303 and will issue a Notice of Application Filed in accordance with Rule 1206.  Additional procedures shall be addressed by a separate decision.  

6. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 23, 2016.
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� Decision No. C16-0173-I, issued March 2, 2016, Proceeding No. 16A-0117E.


� CEC Response at 5.


� We accepted Staff’s petition for a declaratory order on March 17, 2016 in Decision No. C16-0223-I.  In its petition, Staff requests that the Commission determine the amount of new eligible energy resources Public Service shall be allowed to develop and own as utility rate-based property, without being required to comply with certain competitive bidding requirements, under Rule 3660(h).  By Decision No. C16-0223-I, we established an intervention period and briefing schedule, where requests for intervention and initial briefs shall be filed no later than April 4, 2016 and response briefs shall be filed no later than April 11, 2016. Staff states in its petition that Public Service has indicated that it intends to file its Rule 3660(h) application concurrent with its next ERP on or around May 2, 2016.


� Interwest Response at ¶ 1.


� Decision No. C07-0735, issued August 29, 2007, ¶13, p. 5, Proceeding No. 07R-166E.


� Decision No. C16-0127, issued February 16, 2016, Proceeding No. 15V-0473E.


� Decision No. C07-0735, issued August 29, 2007, Proceeding No. 07R-166E at ¶ 15.


� Id. ¶ 16.


� We recognize that the Commission may modify the role of an IE for the purposes of an ERP by waiving certain rules and establishing an alternative scope of work with alternate procedures.  See Decision No. C13-0094, issued January 24, 2013, Proceeding No. 11A-0869E.  However, absent Public Service’s ERP application filing, it is not possible to determine at this time whether the role of any IE for that upcoming case will conform to the rules or will deviate from them.  
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