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I. BY THE COMMISSION

A. Statement

1. By this Decision we deny, without prejudice, the Petition for a Waiver/Variance of Rule 6105(f)(II)(E) (Fingerprint-Based Criminal Background History Record Checks) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 
723-6 (Petition) filed on February 23, 2016, by Mark David Therkildsen. 

B. Background

2. Mr. Therkildsen indicates in the Petition that he is requesting a waiver of Rule 6105(f)(II)(E). Rule 6105(f)(II), 4 CCR 723-9, states: 

A driver is not of good moral character and shall be disqualified and prohibited from driving, if the driver has:

(A)
a conviction in the state of Colorado at any time of any class 1 or 2 felony under Title 18, C.R.S.;

(B)
a conviction in the state of Colorado, within the ten years preceding the date the criminal history record check is completed, of a crime of violence, as defined in § 18-1.3-406(2), C.R.S.;

(C)
a conviction in the state of Colorado, within the eight years preceding the date the criminal history record check is completed, of any class 3 felony under Title 18, C.R.S.;

(D)
a conviction in the state of Colorado, within the four years preceding the date the criminal history record check is completed, of any class 4 felony under Articles 2, 3, 3.5, 4, 5, 6, 6.5, 8, 9, 12, or 15 of Title 18, C.R.S.; or

(E)
an offense in any other state or in the United States that is comparable to any offense listed in subparagraphs (A) through (D) within the same time periods as listed in subparagraphs (A) through (D).

3. Mr. Therkildsen did not provide any information in the two-page Petition to support his request for a waiver of the Safety Rules or a public explanation as to why the waiver may be required.  However, Mr. Therkildsen attached as confidential: (a) his motor vehicle record; (b) a medical examination report; (c) a letter written by the doctor who completed the medical examination; and (d) a one page letter written by Mr. Therkildsen. 

4. In his Petition, Mr. Therkildsen identifies the type of transportation service to be provided as luxury limousine.  

5. An individual who wishes to drive a vehicle for a motor carrier that operates a luxury limousine as defined in § 40-10.1-301(7), C.R.S., is required by § 40-10.1-110, C.R.S., to submit a set of his fingerprints to the Commission for a criminal background check.  An individual is disqualified from driving for a motor carrier if the criminal background check reflects: (a) the individual is not of good moral character, as determined by the Commission; (b) the individual has been convicted of a felony or misdemeanor involving moral turpitude; (c) within the two years immediately preceding the date the criminal history record check is complete, the individual received certain convictions listed in the statute. See § 40-10.1-110(3), C.R.S. 

6. As of February 23, 2016, the date the petition for waiver was submitted, Mr. Therkildsen had not submitted a set of his fingerprints and the Commission had not completed a criminal history record check of Mr. Therkildsen.  Therefore, as of February 23, 2016, Mr. Therkildsen had not been disqualified from driving under Rule 6105(f)(II)(E). 

7. If Mr. Therkildsen intends to become a driver of a luxury limousine, he must complete the criminal history background check as required by § 40-10.1-110, C.R.S.  Whether Mr. Therkildsen will be disqualified from driving pursuant to statute or Commission rule cannot be determined until he submits his fingerprints and the background check is completed.  The Commission does not have the necessary information at this time to determine if there is good cause to waive Rule 6105(f)(II)(E).

C. Conclusion

8. Because the Petition was filed before Mr. Therkildsen was disqualified from driving, the Commission finds it inappropriate to grant a waiver/variance of Rule 6105(f)(II)(E).  The Petition is denied, without prejudice. 
II. ORDER

A. The Commission Orders That:

1. Consistent with the discussion above, the Petition for a Waiver/Variance of Potential Disqualification or for a Qualification Determination for Mark David Therkildsen filed on February 23, 2016, is denied, without prejudice.

2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Decision.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
March 16, 2016.
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