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I. BY THE COMMISSION

A. Statement

1. On March 11, 2016, the Staff of the Colorado Public Utilities Commission (Staff) filed a Petition for Declaratory Order (Petition) requesting that the Commission determine the amount of new eligible energy resources an investor-owned utility shall be allowed to develop and own as utility rate-based property, without being required to comply with certain competitive bidding requirements, under Rule 3660(h) of the Commission’s Renewable Energy Standard Rules, 4 Code of Colorado Regulations 723-3-3650, et seq. 
2. This Decision accepts the Petition and establishes an intervention period and briefing schedule.  Requests for intervention and initial briefs shall be filed no later than April 4, 2016.  Response briefs shall be filed no later than April 11, 2016.  

B. Discussion

3. Rule 3660(h) implements § 40-2-124(1)(f)(I), C.R.S., which requires the Commission to provide incentives to investor-owned utilities:

to develop and own as utility rate-based property up to twenty-five percent of the total new eligible energy resources the utility acquires from entering into power purchase agreements and from developing and owning resources after March 27, 2007, if the new eligible energy resources proposed to be developed and owned by the utility can be constructed at reasonable cost compared to the cost of similar eligible energy resources available in the market. The qualifying retail utility 
shall be allowed to develop and own as utility rate-based property more than 
twenty-five percent but not more than fifty percent of total new eligible energy resources acquired after March 27, 2007, if the qualifying retail utility shows that its proposal would provide significant economic development, employment, energy security, or other benefits to the state of Colorado. The qualifying retail utility may develop and own these resources either by itself or jointly with other owners, and, if owned jointly, the entire jointly owned resource shall count toward the percentage limitations in this subparagraph (I). For the resources addressed in this subparagraph (I), the qualifying retail utility shall not be required to comply with the competitive bidding requirements of the commission's rules; except that nothing in this subparagraph (I) shall preclude the qualifying retail utility from bidding to own a greater percentage of new eligible energy resources than permitted by this subparagraph (I). In addition, nothing in this subparagraph (I) shall prevent the commission from waiving, repealing, or revising any commission rule in a manner otherwise consistent with applicable law.
4. Rule 3660(h) states that the utility: “may propose to develop and own, in whole or in part, a new eligible energy resource by filing an application with the Commission.  The Commission may set the matter for hearing, if appropriate, under the Commission’s Rules of Practice and Procedure.”
5. In its Petition, Staff states that Public Service Company of Colorado (Public Service or Company) has indicated that it intends to make an application under Rule 3660(h) for ownership of new renewable resources concurrent with its next Electric Resource Plan (ERP).  Staff states that the ERP filing is projected to be submitted on May 2, 2016.
6. Staff suggests that, because this is the first time Public Service would be invoking its rights under Rule 3660(h), “it is critical to understand precisely what rights the Company can invoke.”
  Staff states that the main issue is how to calculate the 25 percent and 50 percent limits described in Rule 3660(h) with respect to utility ownership without competitive bidding.  
7. Staff provides examples of calculations of the amounts of new eligible energy resources Public Service may be allowed to develop and own based on alternative interpretations of Rule 3660(h).  In one example, Staff shows how Public Service “could use the Rule to preclude any competitive bids for renewable purchase power projects and to essentially put a halt to any further investment in renewable resources by the Independent Power Producers (IPPs) not only in the 2016 ERP, but for the foreseeable future.”
  Staff demonstrates a different possible interpretation of the rule that would allow Public Service to own less eligible energy resources without competitive bidding.
8. Staff states that a Commission determination should not be delayed to Public Service’s expected 3660(h) application and ERP proceedings.  Staff suggests that a declaratory ruling would provide the Company and interested parties advance notice and certainty, and would help to preserve opportunities for the Company and perhaps IPPs to take advantage of the federal production tax credits by the end of 2016.  
9. Staff argues that the questions set forth in its Petition are not fact dependent and can be decided in the abstract.  Staff suggests that the Commission need only require a briefing schedule but not an evidentiary hearing.

C. Conclusion and Findings

10. The Commission accepts the Petition and will consider the matter en banc.
11. The Petition is available for public inspection at the Commission office located at 1560 Broadway, Suite 250, Denver, Colorado 80202, between 8:00 a.m. and 5:00 p.m., excluding weekends and state holidays.  This Decision is the notice of the filing of Staff’s petition 
for declaratory order seeking rulings on the amount of new eligible energy resources an 
investor-owned utility shall be allowed to develop and own as utility rate-based property under Rule 3660(h).
12. We find good cause to shorten the notice period and intervention deadlines for the Petition.  Motions for intervention and notices of intervention of right shall be filed no later than 5:00 p.m. on April 4, 2016.  
13. We agree with Staff that a briefing schedule without an evidentiary hearing may suffice in this matter.  Initial briefs shall be filed with the intervention filings no later than April 4, 2016.  Responsive briefs shall be due on or before April 11, 2016.

II. ORDER

A. It Is Ordered That:

1. The Commission gives notice of the Petition for Declaratory Order filed on March 11, 2016, by Staff of the Colorado Public Utilities Commission (Staff).

2. Staff is a party in this matter.  For purposes of specifying the staff members assigned to serve in this case as trial staff and as advocacy staff, Staff shall file a notice of intervention under Rule 1007, 4 Code of Colorado Regulations 723-1, of the Commission’s Rules of Practice and Procedure no later than April 4, 2016.

3. Any person desiring to intervene or participate as a party in this proceeding shall file a motion to intervene or, under the Commission’s Rules of Practice and Procedure, other appropriate pleadings to participate formally in this proceeding on or before 5:00 p.m. on April 4, 2016.
4. Initial briefs regarding the interpretation of § 40-2-124(1)(f)(I), C.R.S., and Rule 3660(h) with respect to the amounts of new eligible energy resources an investor-owned utility may develop and own as utility rate-based property without being required to comply with the competitive bidding requirements of the Commission's Rules shall be filed no later than April 4, 2016, consistent with the discussion above.  Response briefs shall be filed no later than April 1, 2016. 
5. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 16, 2016.
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