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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a joint application filed by Onvoy, LLC (Onvoy), Broadvox-CLEC, LLC (BV-CLEC), Communications Infrastructure Investments, LLC (CCI), GTCR Onvoy Holdings, LLC (GTCR), and SunTrust Bank (SunTrust) on January 14, 2016 (Joint Application).  The applicants request Commission authorization for a transaction where CCI, the parent company of Onvoy and BV-CLEC, will transfer control of these two entities by a series of transactions to GTCR, a company created for the transfer.   In addition, the application requests Commission authorization to enter into an augmented financing agreement where the assets of both Onvoy and BV-CLEC will be encumbered to SunTrust.  The Joint Application does not request the approval for transfer of customers, nor the assignment or the discontinuance of any certificate.  

2. We construe this filing as an application for approval of the transfer of control of Onvoy and BV-CLEC pursuant to 4 Code of Colorado Regulations 723-2-2109 of the Commission’s Rules Regulating Telecommunications Providers, Services, and Products.  We grant the request to transfer authorities and encumber assets, but only to the extent that the request applies to the letters of registration (LORs) for switched access services.  
B. Background and Procedural History

3. Onvoy holds a Certificate of Public Convenience and Necessity (CPCN) to provide local exchange telecommunications services and an LOR to provide switched access services granted by Decision No. C10-0437, Proceeding No. 10A-157T issued May 5, 2010.

4. Similarly, BV-CLEC holds a CPCN that authorizes it to provide local exchange telecommunications services, and an LOR to provide emerging competitive services, including switched access services.   The Commission granted these authorities in Decision No. C14-0348, Proceeding No. 14A-0179T issued April 2, 2014.

5. Neither CCI, GTCR, nor SunTrust holds any Commission-issued telecommunications authorities.  SunTrust is serving as the lender that will encumber the assets of Onvoy and BV-CLEC for the financing portion of the application.  The Commission previously granted an encumbrance of Onvoy’s and BV-CLEC’s telecommunications authorities to SunTrust in Decision No. C15-0775, Proceeding No. 15A-0457T issued on July 31, 2015.

6. The applicants state that, following the completion of the transfer, Onvoy and 
BV-CLEC will become subsidiaries of GTCR.  GTCR or an affiliated company will serve as the borrower of the funding provided by SunTrust.

7. On January 15, 2016, notice of the application was provided to all persons, firms, or corporations interested in or affected by the grant or denial of the requested relief. Interventions were due on or before February 16, 2016.  No interventions were filed.  

C. Discussion

8. The Commission has jurisdiction over the transfer and encumbrance of switched access services held by the applicants pursuant to §§ 40-5-105 and 40-15-303, C.R.S. 

9. The application contains all of the information required by the applicable Commission Rules and is therefore deemed complete.

10. The application represents that there will be no changes of carrier for customers, or changes to any rates, terms, or conditions of service as a result of the described transactions.

11. The application is unopposed and therefore may be considered without a formal hearing, pursuant to § 40-6-109(5), C.R.S.

12. Onvoy and BV-CLEC are competitive local exchange providers.  Certifications 
to provide basic local exchange services are no longer regulated by the Commission.  
See § 40-15-401(1)(b), C.R.S.  Similarly, the provision of any other emerging competitive services such as advanced features, premium services, intraLATA toll, non-optional operator services, and private line services by Onvoy and BV-CLEC pursuant to the LORs issued by the Commission is no longer regulated by the Commission. See §§ 40-15-401(1)(e),(k), (n), (o), (s), (t), C.R.S.  Consequently, the Commission cannot approve the requests to transfer or encumber the CPCNs or those parts of the LORs addressing advanced features, premium services, intraLATA toll, non-optional operator services, and private line services.

13. Switched access services have not been deregulated.  See § 40-15-301, C.R.S.  As a result, we have the authority to review and to determine whether to approve or deny the transfer and encumbrance of the parts of the LORs that address switched access services.   

14. The request for authority for an encumbrance and to transfer assets that was filed with the application will be limited to the LORs held by both Onvoy and BV-CLEC as discussed below.  

15. We find that the proposed transfers of control of those parts of the LORs addressing switched access are not contrary to the public interest and therefore grant the Joint Application for transfers to that extent.  We do not consider the remainder of the Joint Application to transfer because it requests transfers of certifications and LORs no longer subject to the authority of the Commission.

16. The encumbrance by SunTrust increases the amount of financing that in part is anticipated to fund a portion or all of the purchase of the transfer to GTCR.

17. We approve only the applicants’ request for Commission approval of the transfers and encumbrances of LORs for switched access services held by Onvoy and BV-CLEC.  Onvoy and BV-CLEC remain obligated to comply with any applicable requirements as stated in Article 15 of Title 40.

II. MAJORITY RESPONSE TO DISSENT
1. In 2014, the Colorado General Assembly passed legislation directing the Commission to reform a variety of aspects of the telecommunications and transportation industries.  The Commission has complied with all legislative directives and has prioritized its efforts in accordance with the public interest.

2. With respect to the Joint Application, the 2014 Telecom Reform Legislation has resulted in primarily ministerial changes that are largely self-acting.  We have addressed similar applications and advice letter filings consistent with statutes and without delay.  

3. In Decision No. C16-0019, issued on January 11, 2016 in Proceeding 
No. 15D-0575T, we stated that the Commission will continue individual adjudications for applications for certificates of public convenience and necessity and letters of registration until new rules are finalized.  We stated that permanent rules will consider the competitive interests in Colorado, including without limitation, whether rules should be adopted pursuant to Part 5 that benefit the public and meet the goals of advancing universal basic service.  We invited parties who had argued that temporary rules were necessary to file a petition to request such temporary rules.  No petition has been filed to date, thereby indicating, in the majority's opinion, an understanding if not an appreciation of the Commission’s workload and resource limitations.

4. During the past 18 months, the Commission has opened 13 rulemaking proceedings and issued nearly 3,000 decisions.  In the telecommunications arena alone, the Commission conducted rulemaking proceedings addressing both Emergency 9-1-1 Services (Proceeding No. 15R-0318T) and the Colorado High Cost Support Mechanism (HCSM) (Proceeding No. 13M-0877T).  The 9-1-1 rulemaking is of greatest significance, because the Commission oversees the provision of a fundamental service the citizens of the state depend upon.  The Administrative Law Judge (ALJ) assigned to that rulemaking is expected to propose new rules for adoption within weeks.  Another ALJ’s examination of possible changes to the HCSM rules concluded just prior to our hearings on a comprehensive HCSM stipulation and settlement agreement (Proceeding Nos. 15M-0158T and 14M-0947T).  Those proceedings are before the Commission en banc and may have now reached their conclusion.   During this entire time, Staff of the Commission has been working diligently on rule revisions for the purpose of a Notice of Proposed Rulemaking to be released in the second quarter of 2016.  
III. ORDER
A. The Commission Orders That:

1. The Joint Application to Execute a Transfer and Encumbrance (Joint Application) filed by Onvoy, LLC (Onvoy), Broadvox-CLEC, LLC (BV-CLEC), and SunTrust Bank (SunTrust) on January 14, 2016, is deemed complete.  

2. The request to transfer and encumber those parts of the letters of registration granting permission to provide switched access is granted.  The remainder of the Joint Application shall not be considered, consistent with the discussion above.

3. Onvoy, BV-CLEC, and SunTrust or their authorized representatives shall jointly notify the Commission if the transfer or encumbrance has been terminated or is not completed within 60 days of the proposed effective date stated in the application, or if the proposed encumbrance terms are changed prior to the consummation date.  The notice shall be filed in this Proceeding and include the decision number from this and any subsequent decision granting the authority to execute the transfer and encumbrance.

4. In the event that the encumbrances held by SunTrust are exercised or transferred to another entity, SunTrust or the new entity shall jointly file with Onvoy and/or BV-CLEC an application to transfer the encumbered telecommunications authority(ies) and obtain specific approval for this transaction from the Commission.   

5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

6. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 18, 2016.
	 (S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


GLENN A. VAAD
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                                        Commissioners


COMMISSIONER FRANCES A. KONCILJA DISSENTING.



IV. COMMISSIONER FRANCES A. KONCILJA DISSENTING


1.
I concur in part and dissent in part from the majority decision dated February 18, 2016, because the Commission has no jurisdiction over parts of the Joint Application, and therefore should clearly strike those parts of the Joint Application that deal with deregulated telecommunications services as opposed to refusing to consider those parts of the Joint Application.  The Commission should also commence a notice of proposed rulemaking (NOPR) to revise the rules to implement the deregulation of the telecommunications industry.  
2.
The Joint Application requests approval of the transfer of control of both regulated and deregulated services.

3.
Almost two years ago, Governor Hickenlooper signed into law five bills that deregulated much of the telecommunications industry, made changes to the Colorado High Cost Support Mechanism (HCSM), and provided incentives to build out networks in the rural areas of Colorado, collectively referred to as The 2014 Telecom Deregulation.
 The legislation and Governor Hickenlooper’s signing message clearly established that the policy of the State of Colorado was to immediately proceed on a path of deregulation, and at the same time provide incentives and programs for the deployment of broadband communications throughout the State of Colorado—especially in the rural areas. 


4.
In the years leading up to The 2014 Telecom Deregulation, the Commission had adopted 246 pages of rules and regulations that specifically apply to telecommunications.  See 4 Code of Colorado Regulations (CCR) 723-2.  It is obvious that many of these rules must be repealed and or rewritten to make them consistent with and compliant with The 2014 Telecom Deregulation.
5. The failure of the Commission to commence a NOPR to repeal the current rules and to implement The 2014 Telecom Deregulation places providers such as Onvoy LLC (Onvoy) in the position of violating the current rules of the Commission unless the carrier files an application to transfer both regulated and deregulated services, even though the Commission has no authority over deregulated services.  A carrier that fails to comply with the current rules faces possible civil penalties and fines. 

6. Requiring telecom companies to file applications and or tariffs involving services that are no longer regulated is wasteful and inefficient of industry resources, as well as the resources of the Staff of the Commission (Staff).

Section 40-2-108(1), C.R.S., states: “The commission shall promulgate such rules as are necessary for the proper administration and enforcement of this title…”  A review of the agendas of the Commission from the last 20 months establishes that, with the exception of rules associated with Emergency 911 Services and the adoption of Decision No. C14-0635-I in Proceeding No. 13M-0877T at the June 11, 2014 Commissioners’ Weekly Meeting,
 there were no agenda items to discuss whether or not the Commission should commence a notice of proposed rulemaking to implement The 2014 Telecom Deregulation.
 It is troubling that a decision was made to delay rulemaking for almost two years, but that the issue was never even 

7. discussed in an open meeting among the Commissioners even though Staff had commenced the process in June 2014.

8. The law in Colorado is clear that substituting an adjudicative process for rulemaking is improper.  See, for example, Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph Company, 816 P.2d 278, 284-285 (Colo. 1991) and Home Builders Association of Metropolitan Denver v. Public Utilities Commission, 720 P.2d 552, 561 (Colo. 1986). 

9. Rather than commencing a rulemaking process, the Commission has forced the industry to request individual adjudications of the applicability of the rules and even then the Commission has merely refused to consider the requests.

10. A “rule-making proceeding is essentially quasi-legislative in character, in that it involves the promulgation of a regulation, often reflective of a policy judgment relating to matters of a permanent or general character and not normally restricted to identifiable persons or groups and usually prospective in nature.”  See City of Aurora v. Public Utilities Commission, 785 P.2d 128-, 1286-87 (Colo. 1990)

11. The failure of the Commission to issue a notice of proposed rulemaking to 
repeal and or amend almost 250 pages of regulations, most of which are invalid as a result 
of the deregulation creates an arbitrary and inefficient regulatory environment for the telecommunications participants in the State of Colorado.
 
12. Rather than dealing with this issue, the Decision of the majority states at paragraph 15: 

We find that the proposed transfers of control of those parts of the LORs addressing switched access are not contrary to the public interest and therefore grant the Joint Application for transfers to that extent.  We do not consider the remainder of the Joint Application to transfer because it requests transfers of certifications and LORs no longer subject to the authority of this Commission.
13. Onvoy and others similarly situated have no clear guidance about how to proceed in the future.  The Commission could issue a decision that immediately strikes all rules that deal with deregulated services as being void for lack of jurisdiction and also commence the NOPR.

14. For all of these reasons, I concur in granting to the Joint Applicants the ability to proceed with the proposed transaction, but dissent from those parts of the Decision that refuse to fully implement The 2014 Telecom Deregulation. 
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________
                                        Commissioner




� On May 9 and 10, 2014, Governor Hickenlooper signed into law the following:


House Bill 14-1327:  Measures to Expand Deployment Communication Networks;


House Bill 14-1328:  Connect Colorado Broadband Act;


	House Bill 14-1329:  Deregulation of Internet Protocol;


	House Bill 14-1330:  Updating Telecommunications Technology Language; and


House Bill 14-1331:  Regulation of Basis Local Exchange Service.


� Proceeding No. 13M-0877T involved only the HCSM rules.  The HCSM rules encompass less than 10 pages of rules, not the complete 248-page set of telecom rules at 4 CCR 723-2.  Proceeding No. 13M-0877T, resulted in a 160-page report from the Administrative Law Judge issued on October 27, 2015.  However, the report did not include proposed rules and there has been no action on considering changes to the less than ten pages of HCSM rules.


� The Commission’s decision to discuss telecommunications rulemaking at the meeting on February 24, 2016 occurred after the undersigned raised the issue at the meeting of February 11, 2016 and indicated that she would dissent from entering decisions of this type until a NOPR of the telecommunications rules was in place.


� On June 12, 2014, the telecommunications section of the Commission sent an electronic notice to several hundred industry participants inviting them to participate in an informal workshop “to discuss the impact of the recently enacted Telecom Reform Bills on the Commission’s rules, processes and procedures.”  The invitation excluded from the discussion the creation and implementation of the Broadband Development Board or addressing Basic Emergency Service.  The workshop occurred on Friday, June 20, 2014.  Although Commission Staff began this review process in June 2014, the Commission has not commenced a notice of proposed rulemaking, other than in the area of 911 emergency service as set forth in paragraph 7 above.


�  See Proceeding Nos. 16AL-0030T; 16AL-0061T; 16AL-0062T; and 16AL-0074T.


� Repeal of 100 or 150 pages of the telecommunications rules would also show support for and implementation of the Governor’s Lean Project to streamline government.
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