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I. statement, findings, and conclusions  

1. On March 26, 2019, Sean McGowan (Mr. McGowan) commenced this proceeding by filing a verified Petition for Waiver/Variance of Safety Regulations – Driver (Petition) with the Public Utilities Commission. With the Petition, Mr. McGowan submitted: his Ohio Abstract Driver Record (Ohio Driver Record); his Colorado driver record (Colorado Driver Record); a completed Colorado TNC Driver Questionnaire for Medical Examination (Questionnaire); a completed Colorado TNC Driver - Medical Examiner’s Certificate (Medical Certificate); a completed Colorado TNC Medical Examination (Examination); an Uber Driver Physical; and a separate medical opinion about his fitness to drive for a transportation network company (collectively, Supporting Documents).
 He also provided an additional statement in support of his Petition, (Statement). 

2. During the Commission’s weekly meeting held April 10, 2019, the matter was referred to an Administrative Law Judge (ALJ) for disposition.

3. On April 16, 2019, the undersigned ALJ issued a decision requiring Mr. McGowan to do one of the below by April 30, 2019: 

a.
supplement the Petition by filing a driver’s record showing his driving history going back to March 26, 2016; OR

b.
supplement the Petition with a filing indicating why he cannot provide a driver’s record showing his driving history back to March 26, 2016; OR

c.
supplement the Petition with other information relevant to his driving record back to March 26, 2016 or any other relevant information; OR

d.
submit a filing requesting that the matter be scheduled for a hearing where he may provide information relating to his driving history going back to March 26, 2016 and any other evidence in support of his Petition. 

Decision No. R19-0339-I, Ordering Paragraph 1. 

4. On April 26, 2019, Mr. McGowan filed a document entitled “State of Ohio – Bureau of Motor Vehicles Application for Driver’s License” (Ohio License History) and re-filed the same Ohio Driver Record submitted with his Petition on March 26, 2019.
 The ALJ finds that Mr. McGowan has complied with the requirements in Decision No. R19-0339-I by filing his Ohio License History. 

5. No one has sought to intervene in this proceeding; thus, Mr. McGowan’s Petition is unopposed. 

Because the Petition is not contested, is verified, and is supported by the required documents and information, and because the record includes sufficient facts to make a 

6. determination on the relief sought and a hearing is not requested or required by law, the ALJ will consider the Petition based on the record, without a formal hearing. § 40-6-109(5), C.R.S., and Rule 1403(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. 
7. Mr. McGowan’s Petition requests a two-year waiver of Rule 6713 of the Commission Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.
 In support of his request, Mr. McGowan states that he “can safely transport people to and from there [sic] destination” and that he has “never been involved in an accident while driving for Uber.” Statement. He has been driving for Uber for the last several years in Ohio. Id. He and his family are facing a major financial hardship since he is unable to drive in Colorado for Uber without a medical waiver. Id. A waiver will allow him to earn additional income to help alleviate the financial burden on his family. Id. 

8. On February 4, 2019, after examining Mr. McGowan and with knowledge of the duties of a transportation network company (TNC) driver, an authorized medical professional certified that Mr. McGowan is medically fit to drive if given the waiver (as sought here).
 Id. at 5. That Medical Certification expires on February 4, 2021; as a result, the medical professional’s determination that Mr. McGowan is medically fit to drive with a waiver extends only to February 4, 2021. Id. In addition, on February 5, 2019, a different medical professional with the appropriate specialty opined that Mr. McGowan can safely drive and participate in any ride sharing program. Supporting Documents at 2. 
9. Mr. McGowan’s Ohio License History shows that he renewed his Ohio driver’s license on August 2, 2013, which expired on June 3, 2017. Ohio License History at 1. It also shows that on July 19, 2017, he again renewed his Ohio driver’s license. Id. at 2. Based on this information, the “Date of Issuance” in Mr. McGowan’s Ohio Driver Record, July 19, 2017, is the date that Mr. McGowan renewed his Ohio driver’s license, not the date that Mr. McGowan’s Ohio driver’s license was issued. Supporting Documents at 1 and Ohio License History at 1. 
10. The Ohio Driver Record is dated February 5, 2019, and includes Mr. McGowan’s “driving record for the past 36 months.” Supporting Documents at 1. Because Mr. McGowan had an Ohio driver’s license since at least August 2013, and the Ohio Driver Record covers 36 months prior to February 5, 2019, the Ohio Driver Record shows Mr. McGowan’s driving history in Ohio from February 2016 to February 2019, rather than just from the “Date of Issuance,” July 19, 2017. Ohio License History at 1 and Supporting Documents at 1.  Mr. McGowan’s Ohio Driver Record shows no accidents or traffic infractions from February 2016 to February 5, 2019. Id. During that time, Mr. McGowan drove with the medical condition which prompted him to seek the waiver at issue. Supporting Documents at 4, Statement, and Ohio License History. This is notable given that Mr. McGowan drove for Uber for the last several years. Statement. 

11. Mr. McGowan surrendered his Ohio driver’s license on February 25, 2019, and received his Colorado driver’s license that same day. Supporting Documents at 3. His Colorado driver’s license does not include restrictions. Id. Because Mr. McGowan’s Colorado Driver Record was printed on the same day that his Colorado driver’s license was issued, the Colorado Driver Record provides little helpful information about his driving history in Colorado. Id. at 1 and 3.  

12. Rule 6713(a), 4 CCR 723-6, prohibits TNCs to allow drivers who are not certified per Commission rules as physically qualified to drive to login to their digital network. Under Rule 6713(c), a person is physically qualified to drive, if upon a physical examination, the medical examiner determines the person does not exhibit specific delineated conditions in the Rule. Mr. McGowan exhibits a condition listed in Rule 6713(c)(IX). Based on that, without a waiver of Rule 6713(c)(II), Mr. McGowan is not physically qualified to drive for a TNC.  
13. Commission Rules allow parties to petition the Commission for a waiver or variance of its rules, including Rule 6713. See Rule 6003, 4 CCR 723-6, and Rule 1003 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1. And, the Commission may grant a waiver from a Commission rule “for good cause shown.” Rule 1003(a), 4 CCR 723-1. When deciding whether to grant a waiver, the Commission may consider hardship, equity, or more effective implementation of overall policy on an individual basis, but the Commission is not limited to those considerations. Rule 1003(a), 4 CCR 723-1. 

14. The record establishes that:  (a) Mr. McGowan is medically fit to drive for a TNC, only if accompanied by the waiver sought here; (b) an authorized medical professional certified that Mr. McGowan’s established medical history or clinical diagnosis is not likely to interfere with his ability to control and drive a motor vehicle safely for a Colorado TNC until February 4, 2021; and (c) but for the medical condition, Mr. McGowan would be found to be physically qualified to drive for a TNC. Supporting Documents at 3 and 4-8. In addition, the record establishes that Mr. McGowan has been driving with the medical condition at issue for several years, but his driving records give no indication that his medical condition has affected the safety of his driving or otherwise restricted his ability to drive (i.e., through a restricted license) since February 2016. Ohio License History, Statement, and Supporting Documents at 1, 3 and 4.  And, at least for the last several years, he has been driving for Uber. Statement. The record also establishes that Mr. McGowan’s inability to drive for a TNC has created a financial burden and hardship. Id.  

15. The ALJ finds and concludes that Mr. McGowan has shown good cause to be granted a waiver of Rule 6713(c)(IX), 4 CCR 723-6, and thus, has met his burden of proof in this matter. See Rule 1500, 4 CCR 723-1. The ALJ finds that a waiver of Rule 6713(c)(IX), 4 CCR 723-6 with the below conditions should be granted through February 4, 2021,
 (the Medical Certificate’s expiration date). 

16. The ALJ finds that a waiver with the identified conditions will result in an effective implementation of Commission policy on an individual basis, and that strict application of Rule 6713(c)(IX) would create a hardship on Mr. McGowan. 4 CCR 723-6. Granting a waiver with conditions provides reasonable assurances that the health, safety, and welfare of Mr. McGowan’s passengers and the public will be protected, and thus does not compromise public safety or the public interest. 

17. The waiver granted by this Decision has no effect on any other Commission rules Mr. McGowan is required to follow. 
18. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:  

1. Subject to the conditions ordered herein, the verified Petition for Waiver/Variance of Safety Regulations – Driver, filed by Petitioner Sean McGowan on March 26, 2019, is granted.  

2. Mr. Sean McGowan is granted a waiver of Rule 6713(c)(IX), 4 Code of Colorado Regulations 723-6, subject to the following conditions:  

 
a)
Mr. McGowan must report to the Commission if he is involved in a motor vehicle accident. The report must be in writing and filed within seven calendar days of the accident. This reporting requirement applies only to a motor vehicle accident that occurs while Mr. McGowan is working for a Transportation Network Company or any other vehicle permitted by this waiver and applies irrespective of who is at fault for the accident. The written notice must be in the form of a letter addressed to the Commission’s Chief of Transportation; and 

 
b)
Mr. McGowan must comply with the Rules Regulating Transportation by Motor Vehicle as they may be applicable to him and with the terms of this Decision.  

3. The “State of Ohio- Bureau of Motor Vehicles Application for Driver’s License” and the “Abstract Driver Record” of the Ohio Department of Public Safety that Mr. McGowan filed with the Commission on April 26, 2019 will be designated and maintained as confidential filings. 

4. If this Recommended Decision becomes a decision of the Commission, the waiver and exemption granted by this Decision will remain in effect until February 4, 2021, unless revoked before that date upon notice to Petitioner.  

5. This Recommended Decision will be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision will be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S. If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts. This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they may not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
	(S E A L)
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� Mr. McGowan filed these Supporting Documents as a single PDF document; page number references to the Supporting Documents are to that single PDF document


� Mr. McGowan did not submit these as confidential filings, even though the Ohio Driver Record was submitted as confidential when originally filed on March 26, 2019, and the Ohio License History includes his social security number and other personal information. The ALJ finds that these filings contain sensitive personal information and should be maintained as confidential records; this issue is addressed in Ordering Paragraph 3.


� The Petition also states that the type of service being provided is “taxi” service. Petition at 1. By its terms, Commission Rule 6713 applies only to transportation network companies (TNCs) and that is the only Rule that Mr. McGowan seeks a waiver from. Petition at 1. Consequently, this Decision does not determine whether Mr. McGowan should be granted a waiver of any other Commission Rule, including those applicable to whether he is physically qualified to drive for a taxi company or any other common carrier.


� The ALJ notes that the completed TNC Medical Examination that Mr. McGowan submitted appears to be missing page 2 of the Examination form. But, the information required from that page is included in the Questionnaire, and the Medical Certification does not include any other conditions for which the medical professional determined require a waiver of Commission Rules. Thus, Mr. McGowan’s failure to provide the missing page is harmless. 


� Because the Medical Certification established that Mr. McGowan’s medical history or clinical diagnosis is not likely to interfere with his ability to control and drive a motor vehicle safely for a Colorado TNC is valid only through February 4, 2021, the Certification provides no evidence as to his fitness to drive with a waiver beyond that date. The ALJ concludes the record does not support granting a waiver beyond February 4, 2021.
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