Before the Public Utilities Commission of the State of Colorado

Decision No. R18-1079-I
PROCEEDING No. 18G-0655EC

R18-1079-IDecision No. R18-1079-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING18G-0655EC NO. 18G-0655EC
COLORADO PUBLIC UTILITIES COMMISSION,

 
COMPLAINANT, 

V.

PREMIER LIMO SERVICE LLC,

 
RESPONDENT.
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
conor f. farley 
GRANTING MOTION TO AMEND 
CIVIL PENALTY ASSESSMENT 122323, 
GRANTING MOTION TO CONTINUE HEARING, 
AND VACATING AND RESCHEDULING HEARING
Mailed Date:  
December 4, 2018
TABLE OF CONTENTS

2I.
STATEMENT

A.
Background
2
B.
Analysis
3
1.
Motion to Amend
3
2.
Motion to Continue
4
II.
ORDER
4
A.
It Is Ordered That:
4


I. STATEMENT

A. Background

1. A more complete background of this proceeding is included in Decision 
No. R18-0932-I.  The portions of the procedural background that are relevant to this Decision are summarized below.  
2. On September 24, 2018, the Colorado Public Utilities Commission (Commission) filed Civil Penalty Assessment or Notice of Complaint to Appear (CPAN) No. 122323, which alleges one violation of Rule 6309(e) of the Commission’s Rules Regulating by Motor Vehicle, 4 Code of Colorado Regulations 723-6, on August 24, 2018 by Premier Limo Service LLC (Premier Limo).  

3. On October 15, 2018, Trial Staff of the Colorado Public Utilities Commission (Staff) filed its Notice of Intervention as of Right, Entry of Appearance, and Notice Pursuant to Rule 1007(a) and Rule 1401.  

4. On October 17, 2018, the Commission referred this proceeding to an Administrative Law Judge (ALJ) for disposition.  The proceeding was subsequently assigned to the undersigned ALJ. 

5. On October 22, 2018, the undersigned ALJ issued Decision No. R18-0932-I that, among other things, scheduled the hearing in this proceeding for December 14, 2018. 

6. On November 5, 2018, Staff filed a Motion to Amend Civil Penalty Assessment Notice 122323 (Motion to Amend).  In the Motion to Amend, Staff requests leave to amend the CPAN to specify that the alleged violation took place on August 23, 2018, not August 24, 2018, as stated in the CPAN. Premier Limo has not filed a response to the Motion to Amend.   
7. On December 3, 2018, Staff filed a Motion to Amend Procedural Schedule of Interim Decision No. R18-0932-I and Continue December 14, 2018 Hearing (Motion to Continue).  In that motion, Staff states that it intends to call as a witness at the hearing Adam Strong, who is the investigator who signed the CPAN, but that Investigator String is unable to appear at the hearing currently scheduled for December 14, 2018.  Staff requests that the hearing be continued to a date after February 14, 2019.     

B. Analysis

1. Motion to Amend 
8. Section 40-7-116(2), C.R.S., states in relevant part:

Any defect in the content of a civil penalty assessment notice issued as described in subsection (1) of this section may be cured by a motion to amend the same filed with the commission prior to hearing on the merits.  No such amendment shall be permitted if substantial rights of the person cited are prejudiced. 

9. Here, Staff filed the Motion to Amend well in advance of the hearing.  In addition, the Motion to Amend proposes merely to correct the date of the alleged violation from August 24, 2018, as incorrectly stated in the CPAN, to August 23, 2018.  Finally, Premier Limo has not filed a response to the Motion to Amend
 or otherwise indicated it believes that the proposed amendment should not be permitted because would prejudice “substantial rights” of Premier Limo. 

10. Based on the foregoing, the ALJ finds and concludes that the proposed amendment would not prejudice substantial rights of Premier Limo.  For this reason, and because Staff has established good cause for the proposed amendment, the Motion to Amend shall be granted.  
2. Motion to Continue

11. Staff states that it attempted to confer with Premier Limo concerning the relief sought in the Motion to Continue.  Specifically, Staff sent an email on November 30, 2018 informing the owner of Premier Limo of the relief requested in the Motion to Continue and the basis therefor.  According to Staff, Premier Limo did not respond to the email.  

12. Staff has stated good cause to continue the hearing.  Accordingly, the Motion to Continue shall be granted and the hearing currently scheduled for December 14, 2018 will be vacated and rescheduled to February 25, 2019.   If either party is not available on February 25, 2019, the affected party shall file a motion to continue or reschedule the hearing on or before January 18, 2019 after conferring with the opposing party.  In any such motion to continue or reschedule the hearing, the filing party shall list the dates that both parties are available for the hearing.     

II. ORDER

A. It Is Ordered That:  

1. The Motion to Amend Civil Penalty Assessment Notice 122323 filed by Trial Staff of the Commission (Staff) on November 5, 2018 is granted. 
2. Response time to the Motion to Amend Procedural Schedule of Interim Decision No. R18-0932-I and Continue December 14, 2018 Hearing filed by Staff on December 3, 2018 (Motion to Continue) is waived and the Motion to Continue is granted.  

3. The hearing currently scheduled for December 14, 2018 is vacated and rescheduled to: 

DATE:

February 25, 2019
TIME:

9:00 a.m.

PLACE:
Commission Hearing Room B
 

1560 Broadway, 2nd Floor
 
 
Denver, Colorado 

4. This Decision is effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� See Rule 1400(d) of the Commission’s Rules of Practice and Procedure, 4 Code of  Colorado Regulations 723-1 (“The Commission may deem a failure to file a response as a confession of the motion.”).  
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