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I. STATEMENT

1. On May 4, 2018, Black Hills Colorado Electric, Inc. (Black Hills or Company) timely filed an Application seeking Commission approval of several items related to its pursuit of energy efficiency and demand response resources under § 40-3.2-104, C.R.S., and Commission Rule 3002(b), 4 Code of Colorado Regulations (CCR) 723-3 of the Rules Regulating Electric Utilities.  Specifically, the Application seeks approval of its Electric Demand Side Management (DSM) Plan for program years 2019, 2020, and 2021 (2019-2021 DSM Plan or Plan) and associated components.  The Application was accompanied by pre-filed Direct Testimony and Attachments.

2. On May 7, 2018, the Commission issued a Notice of Application establishing an intervention period through June 6, 2018.

3. On May 15, 2018, the Colorado Energy Office (CEO) filed its Notice of Intervention by Right in which it stated that its statutory duty pursuant to § 24-38.5-102, C.R.S., is to “[w]ork with communities, utilities, private and public organizations, and individuals to promote … [e]nergy efficiency technologies and practices.”
  CEO notes that the outcome of this proceeding will impact the adoption of energy efficiency technologies and practices in Colorado.

On June 5, 2018, the Colorado Office of Consumer Counsel (OCC) filed its Intervention, Entry of Appearance and Request for Hearing. The OCC states that it generally supports the proposal, because it proposes a similar level of DSM as in prior years with a 

4. 16 percent lower budget.  However, the OCC expresses concerns with the increases in financial incentives, the values proposed for avoided capacity and energy costs, and the proposed technical assumptions.

5. On June 5, 2018, Energy Outreach Colorado (EOC) filed its Motion to Intervene and Entry of Appearance. EOC is a Colorado non-profit corporation that seeks to ensure that low-income Colorado households meet their home energy needs. EOC states that it has comments with respect to the proposed goals, participation levels and budgets in the Plan, as well as components of the Company’s Potential Study.  In addition, EOC is concerned with Black Hills’ proposal for lost fixed cost recovery, and seeks to ensure that low-income customers are fairly represented.

6. On June 6, 2018, the Southwest Energy Efficiency Project (SWEEP) filed its Motion to Intervene and Entry of Appearance. SWEEP is a regional non-profit interest group working to advance energy efficiency through advocacy, analysis, and education, including through partnerships with businesses, state and local governments, and other public interest groups. SWEEP states that it will likely recommend that Black Hills’ 2019-2021 DSM Plan include an increased energy efficiency budget and higher energy efficiency goals.  SWEEP is also concerned with the budget for low-income energy efficiency programs, the proposed Financial Disincentive Offset (FDO), and the methodology for calculating avoided costs and the value of energy efficiency programs.

7. On June 6, 2018, the Board of County Commissioners of the County of Pueblo, Colorado (Pueblo County) filed its Motion to Intervene, Request for Hearing and Entry of Appearance. Pueblo County states that, through the discovery process, it will examine the proposed changes to the Company’s DSM programs, changes to the approved cost-effectiveness calculations, the appropriate participation goals, the proposed changes to the budget, and the appropriate goals for energy and demand savings.

8. On June 6, 2018, the City of Pueblo and the Fountain Valley Authority (collectively Public Intervenors) filed their Petition to Intervene. The Public Intervenors state that they seek to evaluate several new features into its proposed Plan, including: (a) the nature and manner of calculating the financial incentives that Black Hills seeks to earn and charge ratepayers; and (b) the manner and the timing of calculating the proposed Demand Side Management Cost Adjustment (DSMCA) charge to customers.

9. On June 6, 2018, the Cripple Creek & Victor Gold Mining Company, LLC (Cripple Creek) filed its Petition to Intervene. Cripple Creek argues that without an intervention, its interests would not be adequately represented in this matter.

10. On June 12, 2018, Staff of the Colorado Public Utilities Commission (Staff) filed its notice of intervention by right. Staff states that it is concerned with the proposed energy savings goals, budgets, and incentives; the request for direct recovery of lost margins; the request to revise the FDO; and the methodology to determine the combined incentive cap.

11. On June 13, 2018, the Commission deemed the Application complete and referred this matter with its permissive interventions to an administrative law judge (ALJ).

12. On June 25, 2018, by Decision No. R18-0513-I, all interventions were granted and a prehearing conference was scheduled for July 13, 2018. 

13. On August 20, 2018, by Decision No R18-0701-I, Black Hills’ Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Contractual Pricing Information filed on August 13, 2018 was granted.
14. On September 24, 2018, by Decision No. R18-0863-I, Pueblo County’s Motion for Extraordinary Protection and Partial Waiver of Rule 1100(h) was granted in part and denied in part.  Specifically, Pueblo County’s request for highly confidential protection of the report at issue was granted, whereas Pueblo County’s request for a partial waiver of Commission Rule 1100(h), 4 Code of Colorado Regulations 723-1 of the Rules of Practice and Procedure, to preclude disclosure of the report to the other parties, was denied.

15. On September 27, 2018, the parties informally advised the undersigned ALJ that the parties have reached a settlement, which would be reduced to writing and filed by October 16, 2018. The parties also requested that the hearing scheduled for October 3 and 4, 2018, be vacated because the settlement obviates the need for an evidentiary hearing. 

16. On October 1, 2018, by Decision No. R18-0879-I, the evidentiary hearing scheduled to commence in this matter on October 3, 2018, was vacated.

17. On October 17, 2018, the parties filed their Unopposed Joint Motion to Approve Settlement Agreement (Joint Motion) and Unanimous Comprehensive Settlement Agreement (Settlement Agreement).

18. Between October 19 and 25, 2018, the parties supplemented the record by filing testimony and affidavits in support of the Settlement Agreement. On November 6, 2018, the parties filed their Unanimous Comprehensive Amended Settlement Agreement. 

II. DISCUSSION

A. Testimony and Terms of the Settlement

19. On May 4, 2018, Black Hills filed an Application for approval of its 
2019-2021 DSM Plan and associated components under § 40-3.2-104, C.R.S., and Commission Rule 3002(b), 4 CCR 723-3 of the Rules Regulating Electric Utilities.  Black Hills requested approval of the following: (1) the Verified Application; (2) the 2019-2021 DSM Plan; (3) the avoided capacity costs and avoided energy costs used in the Potential Study and Plan development; (4) revisions to the FDO, the Performance Incentive, and the combined cap; and (5) revisions to the DSMCA Tariff.  Black Hills filed its Direct Testimony and Attachments with its Application.

20. The Settlement Agreement, attached to this Decision as Attachment A, explains that the Settling Parties negotiated a resolution of all disputed issues in this proceeding.
  
It further explains that the Settlement Agreement is the product of negotiation and compromise between Black Hills, consumer advocates, customers, environmental interests, local governments, and other stakeholders.  The Settling Parties assert that: (1) the compromises reflected in the Settlement Agreement represent a just and reasonable resolution of the issues raised in this proceeding; and (2) the 2019-2021 DSM Plan, as modified by the terms of the Settlement Agreement, is in the public interest.  Below is a summary of some of the terms agreed upon by the Settling Parties.

B. DSM Plan Energy Savings Goals 

21. Black Hills requested an energy (kWh) savings goal of approximately 17.9 GWh (at the meter) on average per Plan Year. 

22. The Answer Testimony filed by the parties generally advocated for higher DSM savings.

23. The Settling Parties agree to an energy savings goal of approximately 24 GWh (at the meter) for each year of the Plan, as described more specifically in the Savings/Budget Settlement Table set forth in the Settlement Agreement. 

24. The Settling Parties further agree to low-income savings goals of approximately 2.1 GWh per year, as recommended by EOC witness Mr. Ilderton.  This figure roughly doubles the Company’s low-income energy savings goals for 2018.

25. In accordance with the Settlement Agreement, Black Hills agrees to develop at least 50 percent of the increased savings compared to its original filing from DSM programs other than home energy reports.

26. To address the concern of OCC witness Mr. Neil regarding the continued use of the 90 percent net-to-gross lighting factor in the Company DSM Plan, the Setting Parties agree that Black Hills will commission a third-party Evaluation, Measurement and Verification study to be completed and filed at the end of the first quarter of 2019, as discussed more fully in the Settlement Agreement.

C. DSM Plan Demand Savings Goal

27. Section 40-3.2-104(2)(a), C.R.S., requires the Commission to “establish energy savings and peak demand reduction goals.” Black Hills’ DSM Application originally proposed a demand (kW) savings goal of approximately 3,454 kW (at the meter) on average per Plan Year.
28. Parties in this proceeding did not recommend specific revised demand savings goals.  The Parties generally advocated for higher energy savings goals.

29. Pursuant to the Joint Motion amending the Settlement Agreement filed on November 6, 2018, the parties agreed to the following goals:

a) 2019 – 4,139 kW

b) 2020 – 3,839 kW

c) 2021 – 4,804 kW

d) Total – 12.782 kW
D. DSM Budget, Staffing, and Marketing
30. Black Hills sought approval of the budgets set forth in the DSM Plan – specifically, $5,311,836 for 2019; $5,199,321 for 2020; and $5,077,303 for 2021, which is an average of approximately $5.2 million per year.  In Rebuttal, Black Hills increased these budgets to $6,609,983 for 2019; $6,497,949 for 2020; and $6,376,511 for 2021, an average of approximately $6.5 million per year.
31. Some of the parties advocated for an increase to the annual average DSM budget proposed by Black Hills in its Application.  For instance, Pueblo County witness Jim Grevatt, CEO witness Lindsey Stegall, and SWEEP witness Justin Brant recommended that the DSM budget be increased to an annual average of approximately $7.2 million, $7.0 million, and 
$6.7 million, respectively.  The parties further recommended that Black Hills increase 
DSM-related staffing levels and improve its local marketing and outreach efforts.

32. The Settling Parties agree to an annual electric energy efficiency programs budget of approximately $6.5 million, with a presumption of prudence afforded up to 115 percent of this budget to enable the Company adequate flexibility to achieve its energy savings goals.  

33. The $6.5 million budget amount includes an additional $200,000 annually for the Company’s DSM-related staffing.  Black Hills agrees to increase its staffing at its local office in Pueblo and to engage in authentic outreach to facilitate participation in its DSM programs that can benefit individual customers.  

34. The $6.5 million budget amount also includes an additional $50,000 per year for DSM-related marketing budget to improve the Company’s local marketing and outreach efforts.
E. DSM Financial Mechanisms
35. The Settling Parties agree that Black Hills will be eligible to earn a Performance Incentive equal to a percentage of the net economic benefits achieved for the DSM measures installed during that year.  The incentive equates to 5 percent retention of the total net economic benefits at 100 percent of goal attainment, as more fully described in the Settlement Agreement.  The incentive begins at 80 percent of goal attainment, and is not to exceed 150 percent of goal attainment (approximately 36 GWh).  The Performance Incentive will not be grossed up for taxes.
36. The Settling Parties also agree that Black Hills will have the opportunity to earn an annual FDO of $294,660 (i.e., $222,000 grossed-up for taxes), half of which is earned once Black Hills achieves 80 percent of the energy savings goal, and the other half once it achieves 100 percent of the goal. Black Hills will receive an FDO of $147,330 at 80 percent, and an additional $147,330 at 100 percent of the energy savings goal, on an annual basis.
37. Further, the Settling Parties agree that it is reasonable and in the public interest to cap the total financial incentives (i.e., the sum of the Performance Incentive and Financial Disincentive Offset) that Black Hills could receive at $1.4 million annually.
F. mTRC and Avoided Cost
38. For purposes of determining cost-effectiveness of energy efficiency measures and programs, the Settling Parties agree that Black Hills will continue to use the current mTRC methodology, as set forth in the Settlement Agreement.
39. The Settling Parties further agree to Black Hills’  use of the actual installed cost of the 40 MW natural gas peaking unit as approved in the Company’s Electric Resource Planning proceeding (Proceeding No. 16A-0436E) as the basis for the avoided capacity costs for purposes of the 2019-2021 DSM Plan.
G. Low-Income DSM Programs
40. The Settling Parties, in the interest of supporting low-income customers, represent that they have reached an agreement on all of the issues raised in EOC witness Mr. Ilderton’s Answer Testimony concerning the Company’s Low-Income DSM Program.  

41. Black Hills agrees to offer three subprograms within the Low-Income Program: Single Family Weatherization, Multi-family Weatherization, and Non-Profit Energy Efficiency Program.  

42. The settled energy savings goals for the Low-Income program are approximately 2.1 GWh per year, at a budget of $1.4 million per year.  The Settlement Agreement describes in detail the remainder of the agreed-upon terms concerning the Company’s Low-Income DSM Program.  
H. New Programs, Pilot Programs, and Financing
43. Based on the recommendations of CEO, Pueblo County, and SWEEP, the Settling Parties represent that they reached the following agreement with respect to new programs, pilot programs, and financing. 

44. Black Hills agrees to market its on-site Energy Evaluation program as a 
Whole-Home Program, emphasizing the importance of a holistic approach to home energy efficiency improvements to customers and to incorporate an increased incentive for installing multiple or “bundled” measures.
45. The Company agrees to conduct bi-annual stakeholder meetings in Pueblo, with more meetings to be held and the majority of meetings to be held in Pueblo.
46. Black Hills agrees to work collaboratively with all interested stakeholders to assess the feasibility of undertaking pilot program recommendations, including a demand response program advocated by Pueblo County and new DSM programs advocated by CEO, and to file a report with the Commission in this proceeding within 30 days after the final stakeholder meeting regarding the results of the feasibility studies, as more fully described in the Settlement Agreement.  
47. Black Hills agrees to the cross-promotion of Colorado Commercial Property Assessed Clean Energy and other commercial and residential financing programs as part of its DSM-related communications to customers.
I. Program Procurement Transparency 
48. In CEO witness Ms. Stegall’s Answer Testimony, CEO recommended the company conduct competitive solicitation processes for all of its DSM program-related third party contractors that will need to be contracted with for the 2019-2021 DSM Plan. 
49. To address CEO witness Ms. Stegall’s recommendation, Black Hills agrees to provide increased transparency regarding the procurement of third parties to implement and administer DSM programs.  The Company further agrees to include in its DSM annual reports the information identified in the Settlement Agreement.  

J. City of Pueblo
50. Based on the City of Pueblo’s request in Answer Testimony, Black Hills agrees to appoint a DSM liaison coordinator to work directly, albeit not exclusively, with the City of Pueblo, as more fully described in the Settlement Agreement.
III. FINDINGS AND CONCLUSIONS

51. The parties have the burden of proving by a preponderance of the evidence that the Settlement is just and reasonable.
  In reviewing the terms of the Stipulation and Settlement Agreement, the ALJ applied the Commission’s direction and policy with respect to review of settlement agreements as found in, e.g., Decision No. C06-0259 in Proceeding No. 05S-264G issued March 20, 2006.
52. The Commission has an independent duty to determine matters that are within the public interest.  See Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984).  
53. The undersigned ALJ has reviewed the Direct Testimony filed by Black Hills and the Answer Testimony filed by the intervenors, with their respective exhibits.  The ALJ has duly considered the positions of all parties in this matter. 
54. The ALJ has also considered the recitations of the Settling Parties made in the Joint Motion, the Amended Settlement Agreement, and the Supplemental Testimony.
55. Based on the entire record, the ALJ finds that approval of the 2019-2021 DSM Plan, as modified by the terms of the Settlement Agreement, is in the public interest.

56. The ALJ further finds that the parties have established by a preponderance of the evidence that the Settlement Agreement is just, is reasonable, and should be accepted by the Commission.  Based on the discussion above, it is in the public interest to establish energy savings goals at the meter of 24.0 GWh for 2019, 24.1 GWh for 2020, and 24.0 GWh for 2021.  Further, Demand Reduction goals at the meter shall be established at 4,139 kW for 2019, 3,839 for 2020, and 4,804 for 2021. 

57. Black Hills shall file a compliance Advice Letter within 90 days of the date of the final Commission Decision in this matter, on not less than two days’ notice, with revised DSMCA tariff sheets reflecting all changes approved by this Decision.
IV. ORDER

A. It Is Ordered That:

1. The Unopposed Motion to Approve Amended Settlement Agreement and Request for Waiver of Response Time (Joint Motion), filed by the Settling Parties
 on November 6, 2018, is granted.

2. Response time to the Joint Motion is waived.

3. The Unanimous Comprehensive Amended Settlement Agreement (Amended Settlement Agreement), attached to and incorporated into this Decision as Attachment A, is approved.  

4. The Application filed by Black Hills Colorado Electric, Inc. (Black Hills) on May 4, 2018, seeking approval of its Electric Demand Side Management (DSM) Plan for program years 2019, 2020, and 2021, is granted, as modified by the Amended Settlement Agreement.

5. Black Hills shall comply with the Amended Settlement Agreement and this Decision as discussed above.

6. Black Hills shall use its best efforts to achieve, at a minimum, the DSM goals (or targets) in 2019, 2020, and 2021, consistent with the Amended Settlement Agreement and this Decision.

7. Black Hills shall make the filings and reports that it agreed to make, as those filings and reports are described in the Amended Settlement Agreement and this Decision.
8. Black Hills shall implement the processes and programs and shall give the notices that it agreed to give, as those processes and programs and notices are described in the Amended Settlement Agreement and this Decision.  
9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

11. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

12. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

13. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� CEO Intervention at p. 1 ¶ 1.


� The Settling Parties are Black Hills; Staff; OCC; CEO; EOC; Cripple Creek; the Public Intervenors (i.e., City of Pueblo and Fountain Valley Authority); Pueblo County; and SWEEP.  


� Section 13-25-127(1), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-1500 of the Commission’s Rules of Practice and Procedure, establish the burden of proof for a party which asks the Commission to adopt its advocated position.  Decision No. C06-0786, Proceeding No 05A-072E issued July 3, 2006 at ¶ 40 and n.23.


� The Settling Parties are Black Hills; Trial Staff of the Commission; the Office of Consumer Counsel; the Colorado Energy Office; Energy Outreach Colorado; Cripple Creek & Victor Gold Mining Company LLC; the City of Pueblo and the Fountain Valley Authority; the Board of County Commissioners of the County of Pueblo, Colorado; and Southwest Energy Efficiency Project.
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