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PROCEEDING18A-0505E NO. 18A-0505E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 1 FACILITY.
PROCEEDING NO. 18A-0506E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 2. 
PROCEEDING NO. 18A-0507E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 3. 
PROCEEDING NO. 18A-0508E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS PUEBLO SOLAR.
PROCEEDING NO. 18A-0509E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 1.
PROCEEDING NO. 18A-0510E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 2.
PROCEEDING NO. 18A-0511E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 3. 
PROCEEDING NO. 18A-0512E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 4. 
PROCEEDING NO. 18A-0513E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 5.
PROCEEDING NO. 18A-0514E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 6. 
PROCEEDING NO. 18A-0515E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 1. 
PROCEEDING NO. 18A-0516E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 2. 
PROCEEDING NO. 18A-0517E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 3.
PROCEEDING NO. 18A-0518E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 4.
PROCEEDING NO. 18A-0519E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 5.
PROCEEDING NO. 18A-0520E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 6. 
PROCEEDING NO. 18A-0521E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 7.
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
G. Harris Adams
Granting motion to consolidate
Mailed Date:  
September 25, 2018
I. STATEMENT
1. On July 30, 2018, sPower Development Company, LLC (sPower) filed the 
above-captioned proceedings with the Colorado Public Utilities Commission.

2. The above-captioned proceedings were referred to an administrative law judge (ALJ) by minute entry during the Commission’s weekly meeting held on September 5, 2018.

3. On August 10, 2018, sPower filed a Motion to Consolidate Proceedings Pursuant to Rule 1402 (Motion), seeking to consolidate Proceeding Nos. 18A-505E, 18A-506E, 
18A-507E, 18A-508E, 18A-509E, 18A-510E, 18A-511E, 18A-512E, 18A-513E, 18A-514E, 18A-515E, 18A-516E, 18A-517E, 18A-518E, 18A-519E, 18A-520E, and 18A-521E.  In the Motion, sPower states:

Each of the above-referenced proceedings concern applications filed by sPower for the enforcement of legally enforceable obligations (LEO) on the part of Public Service Company of Colorado (Public Service) to purchase energy and capacity from a qualifying facility (QF) owned by sPower. sPower filed a separate application for each QF because each QF is a distinct facility with its own distinct rights. Nevertheless, substantially similar issues apply to each of these QFs. ... [E]ach QF seeks similar contract terms and a deadline ordering Public Service to sign a contract with sPower within 30 days of the Commission’s final decision.

4. Rule 1402 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, permits consolidation “where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Rule 42(a) of the Colorado Rules of Civil Procedure allows for consolidation when there is a common question of law or fact in the cases to be consolidated.  See also In re Dallas Creek Water Co., Inc., Decision No. R05-1460-I, issued December 13, 2005, at ¶ 17 in consolidated Proceeding Nos. 05A-333W and 05S-396W.
5. On September 18, 2018, the Colorado Independent Energy Association (CIEA) filed a Response in Support of Motion to Consolidate Applications in Proceeding 
No. 18A-0505E (Response).  CIEA states that it agrees with sPower’s position that each of the 17 applications request a determination of issues that are substantially similar and the rights of the parties will not be prejudiced by consolidation.  CIEA also stated a belief that Proceeding No. 18A-0524E is sufficiently similar to the above-captioned proceedings that it can be consolidated as well.  It states the “ALJ can and should so determine on his own motion at the pre-hearing conference set for September 24, 2018.”

6. Except for CIEA’s response, no other objection or response was filed to the Motion.  

7. Parties sPower, CIEA, NextEra Energy Resources, LLC (NextEra), Public Service Company of Colorado, the Colorado Office of Consumer Counsel (OCC), and Staff of the Public Utilities Commission (Staff) are parties to the above-captioned proceedings.

8. Parties sPower, CIEA, NextEra, Black Hills Colorado Electric, Inc. (Black Hills), OCC, and Staff are parties to Proceeding No. 18A-0524E.

9. On September 14, 2018, by Decision Nos. R18-0796-I, R18-0797-I, 
R18-0798-I, R18-0799-I, R18-0800-I, R18-0801-I, R18-0802-I, R18-0803-I, R18-0804-I, 
R18-0805-I, R18-0806-I, R18-0807-I, R18-0808-I, R18-0809-I, R18-0810-I, R18-0811-I, and R18-0812-I, a prehearing conference was scheduled to be held at the same time and place in each of the above-captioned proceedings.  Additionally, by Decision No. R18-0813-I, a prehearing conference was scheduled to be held at the same time and place in Proceeding No. 18A-0524E.

10. At the scheduled time and place, the prehearing conference was convened.  All parties to all proceedings scheduled for the prehearing conference appeared and participated through counsel.

11. Applicant sPower indicated that the above-captioned proceedings at issue are not significantly factually diverse.  Further, sPower commented that only a few pages of testimony would likely be necessary to address the factual distinctions in these proceedings.  

12. According to the Certificate of Service for CIEA’s Response, it was not served upon Black Hills (notably, Black Hills is only a party to Proceeding No. 18A-0524E).  Further, the request to consolidate Proceeding No. 18A-0524E was not in the form of a motion.  Rather, CIEA suggests that the ALJ consolidated 18A-0524E with the above-captioned proceedings sua sponte.  

13. Applicant sPower’s Motion does not include a request to consolidate Proceeding No. 18A-0524E, but it does not oppose consolidation.  Black Hills orally opposed consolidation during the prehearing conference. Black Hills contends there are very unique factual issues with regards to Black Hills and what it will be advocating in terms of avoided cost and other issues raised by sPower’s application.

14. In light of the discussion during the prehearing conference and the procedural posture of the request, the undersigned declines to consolidate Proceeding No. 18A-0524E sua sponte at this time.  In declining to consolidate the matter sua sponte at this time, the undersigned does not foreclose parties or the undersigned revisiting the matter upon proper motion as the record develops further through ordered disclosures.

15. No party opposed consolidation of the above-captioned proceedings during the prehearing conference.  No party suggests material factual diversity at this time or divergent legal issues to be decided.

16. Based upon good cause shown for the unopposed Motion, it is found that a sufficient showing has been demonstrated that the issues in the above-referenced proceedings are substantially similar and the rights of the parties to these proceedings will not be prejudiced.  The Motion will be granted, and the above-captioned proceedings will be consolidated.  

II. ORDER
A. It Is Ordered That:  
1. The Motion to Consolidate Proceedings Pursuant to Rule 1402, 4 Code of Colorado Regulations 723-1 filed by sPower Development Company, LLC on August 10, 2018, is granted.

2. Proceeding Nos. 18A-505E, 18A-506E, 18A-507E, 18A-508E, 18A-509E, 
18A-510E, 18A-511E, 18A-512E, 18A-513E, 18A-514E, 18A-515E, 18A-516E, 18A-517E, 18A-518E, 18A-519E, 18A-520E, and 18A-521E are hereby consolidated.  Proceeding 
No. 18A-0505E is the primary Proceeding.
3. All parties in each proceeding, by this Decision, will become parties in the consolidated proceeding.  The parties shall modify their certificates of service accordingly.

4. All proceeding numbers and captions in the consolidated proceeding shall be listed on all future filings, as on this Decision.  The primary proceeding number stated in Ordering Paragraph 2 above and its caption shall appear first.

5. The filing requirements of Rule 1204 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 are modified as set forth in this Ordering Paragraph.  In this consolidated proceeding, parties shall file an original and the number of copies of all filings provided for in Commission rules under the primary proceeding, Proceeding No. 18A-0505E; no copies shall be filed in the additional consolidated proceedings. 

6. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� sPower Motion to Consolidate at p.2. 


� CIEA Response at p. 2 ¶ 2.
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