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I. STATEMENT

1. On March 28, 2018, Storm Mountain Express Inc. (Applicant) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  That filing commenced this proceeding.  

2. The Commission gave notice of the Application on April 2, 2018 (Notice).  As originally noticed, the Application sought:

Authority to operate as a common carrier by motor vehicle for hire for the transportation of

passengers in call and demand shuttle service, call and demand charter service, and scheduled service,
between the Yampa Valley Regional Airport at or near Hayden, Colorado, on the one hand, and points within one hundred and fifty (150) miles of 2618 Copper Ridge Circle, Steamboat Springs, Colorado, on the other hand.  
Applicant did not file testimony and exhibits with its Application and, therefore, seeks a Commission decision within 210 days, or no later than December 5, 2018.
  The 30-day intervention deadline set by the Notice expired on May 2, 2018.  

3. On April 20, 2018, counsel for Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Go Alpine) filed a Notice of Intervention by Right and Alternative Petition 
for Intervention and Entry of Appearance and Request for Hearing.  Go Alpine asserted 
that its Certificate, PUC No. 26246, authorizes it to provide call-and-demand taxi service, 
call-and-demand charter service, and call-and-demand shuttle service in Routt and Moffitt Counties and from those counties to certain other points in Colorado, as well as scheduled service and special bus service between certain points named in the Certificate.  Alpine argues that the authority sought by Applicant would conflict directly with and overlap the authority granted to Go Alpine, and would make Applicant a direct competitor.  Go Alpine requested a hearing and that the Application be denied.
  
4. Decision No. R18-0361-I (mailed on May 18, 2018) acknowledged Go Alpine’s intervention by right.  Applicant and Go Alpine are the only Parties to this Proceeding.  

5. During the Commission’s Weekly Meeting of May 9, 2018, the Commission deemed the Application complete by minute entry and referred it to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to hear the Application.  

6. Decision No. R18-0361-I (mailed on May 18, 2018) advised the Parties that this proceeding is governed by the Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1, and that unless otherwise ordered by the ALJ, Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, shall govern discovery.  Decision No. R18-0361-I also advised the Parties that, absent a waiver of § 40-6-109.5, C.R.S., the Recommended Decision in this Proceeding must be issued on or before October 1, 2018, and the final Commission decision must be issued not later than December 5, 2018.  
7. Decision No. R18-0387-I (mailed on May 29, 2018) scheduled the evidentiary hearing in Steamboat Springs, Colorado for August 28 and 29, 2018.
  
8. Pursuant to an extension of time granted by Decision No. R18-0361-I, Applicant filed its list of witnesses, witness summaries, and copies of exhibits on May 30, 2018.  
9. On June 25, 2018, Go Alpine filed a Motion to Compel and to Shorten Response Time (Motion to Compel), seeking an order to compel Applicant’s responses to five individual discovery requests, served by Go Alpine on Applicant on June 4, 2018.  Pursuant to extensions of time granted by the ALJ, Applicant filed its response to the Motion to Compel on July 11, 2018.

10. Decision No. R18-0586-I (mailed on July 23, 2018), granted in part and denied in part Go Alpine’s Motion to Compel and ordered Applicant to provide the compelled discovery responses within ten days from the mailed date of the Decision.  Decision No. R18-0586-I compelled Applicant to provide responses to four discovery requests, as follows:

i.
Request No. 1 – For the 1129 dropped reservations listed for 
Season 2017-2018 on page 7 of Exhibit 14, Applicant was compelled to provide the names of the customers whose reservations were dropped, the dates of travel, and the dates of the bookings.
  

ii.
Request No. 10 – Applicant was compelled to produce correspondence, including emails, between Applicant’s witnesses about this Application on and after December 6, 2017.
  

iii.
Request No. 11 – Applicant was compelled to produce all of Applicant’s Financial Documents from the last six months (i.e., on and after December 6, 2017), including but not limited to monthly bank statements.
  

iv.
Request No. 14 – Except for personal information in documents, which may be redacted, Applicant was compelled to produce copies of all documents, including but not limited to trip sheets, invoices, manifests, driver time sheets, which show Applicant's provision of transportation service provided for the period December 1, 2017 through May 1, 2018.
 

11. Pursuant to extensions of time granted by Decision No. R18-0437-I (mailed 
on June 11, 2018), Decision No. R18-0514-I (mailed on June 26, 2018), and Decision 
No. R18-0586-I (mailed on July 23, 2018), the deadline for Go Alpine to file its list of witnesses, summaries of direct testimony of each witness, and copies of exhibits it intends to offer into evidence at the hearing has been extended to August 20, 2018.

12. On June 15, 2018, Go Alpine filed a Motion in Limine directed at a number of hearing exhibits pre-filed by Applicant on May 30, 2018.  Applicant filed its response to the Motion in Limine on June 29, 2018.  The Interim Decision on the Motion in Limine is pending.  

13. On August 8, 2018, Go Alpine filed a Motion to Dismiss and Shorten Response Time (Motion to Dismiss) seeking dismissal of the Application due to alleged discovery violations.  Decision No. R18-0656-I (mailed on August 9, 2018) shortened response time to August 13, 2018, and Applicant filed its response to the Motion Dismiss on August 10, 2018.  

14. On August 13, 2018, Go Alpine filed a letter replying to Applicant’s response to the Motion to Dismiss.  Movants may not file replies to responses to motions, unless the movant files a motion for leave to reply that satisfies the conditions stated in Rule 1400(e) the Rules of Practice and Procedure, 4 CCR 723-1.
  Go Alpine’s reply to Applicant’s response to the Motion to Dismiss failed to comply with Rule 1400(e) and will not be considered by the ALJ.  

15. On August 13, 2018 at 2:08 p.m., Applicant filed a “Withdrawal of Application,” stating it had decided not to pursue the Application at this time.  At 2:26 p.m. on August 13, 2018, Applicant filed a “Request to Withdraw Motion [for] Withdrawal of Application.”  The ALJ will grant Applicant’s request to withdraw the Motion for Withdrawal of Application.  

II. FINDINGS OF FACT
16. The Motion to Dismiss arises out of a discovery dispute over the adequacy of responses to discovery requests that were served on Applicant by Go Alpine on June 4, 2018, and of responses served as a result of Decision No. R18-0586-I, which granted the Motion to Compel in part.  Go Alpine argues that the Application should be dismissed.  

17. The Motion to Dismiss argues that Applicant’s additional responses compelled by Decision No. R18-0586-I are still deficient relating to documents in response to three discovery requests:

i.
Request No. 1 – Applicant was compelled to provide, for the 1129 dropped reservations listed for Season 2017-2018 on page 7 of Exhibit 14, the names of the customers whose reservations were dropped, the dates of travel, and the dates of the bookings.  

ii.
Request No. 10 – Applicant was compelled to provide correspondence, including emails, between Applicant’s witnesses about this Application on and after December 6, 2017. 

iii.
Request No. 11 – Applicant was compelled to produce all of its Financial Documents from the last six months (i.e., on and after December 6, 2017), including but not limited to monthly bank statements.
  

18. Go Alpine asserts that Applicant delivered a box of documents, without clearly identifying what documents relate to which discovery requests.  Go Alpine asserts:  (1) regarding Request No. 11, other than checking account records, no financial records such as savings account or tax records, were produced; (2) regarding Request No. 10, Applicant produced no correspondence after December 6, 2017 between Applicant’s witnesses about this case; and (3) regarding Request No. 1, the produced documents failed to include when dropped reservations were booked.  Go Alpine argues that without the compelled documents and information, it cannot present its case.  Therefore, Go Alpine requests that the ALJ dismiss the Application.
    

19. In its Response to the Motion to Dismiss, Applicant asserts that it believes it has reasonably complied with Decision No. R18-0586-I’s order compelling the production of documents.  Counsel for Applicant candidly admits that he has not seen the documents in the box delivered to Go Alpine’s counsel.  An email from Michael Van Vliet, attached to the Response, states that he delivered to Go Alpine’s counsel:  (1) “Hayden reservation sheets, approximately 1,129 that were copied, redacted & copied again for a total of 2,258 docs;” (2) “Driver run sheets approximately 800 copied & redacted approx. 6 months, with April & May being our slow months;” (3) “6 months of Wells Fargo Bank Statements;” and (4) “Misc diversion & manifest sheets.”  The Attachment also states that emails pertaining to Go Alpine’s intervention “had been deleted way prior to Alpines/Mark Valentine[’]s request.”

20. From the cryptic description in the Response, the ALJ cannot determine whether the documents provided to counsel for Go Alpine complied with the order compelling discovery responses in Decision No. R18-0586-I.  

21. Indeed, Applicant’s Response to the Motion to Dismiss fails to address Go Alpine’s allegations that it failed to provide any tax or savings account records sought in Request No. 11 or to offer any explanation why such financial records were not provided, in spite of the ALJ’s order compelling production of all of Applicant’s financial documents from the last six months (i.e., on and after December 6, 2017).  The Response also fails to explain why correspondence, including emails, between Applicant’s witnesses about this Application, on and after December 6, 2017, were not provided.  The Attachment to the Response indicates only that emails pertaining to Go Alpine’s intervention were deleted prior to the Discovery Requests being served.  The Response fails to address why correspondence and emails between Applicant’s witnesses, e.g., relating to the Application, the hearing, or their expected testimony, were not produced.  Finally, the Response fails to respond to Go Alpine’s allegation that the documents produced in response to Request No. 1 do not include when dropped reservations were booked, or offer any explanation why such information was not provided, in spite of the ALJ’s order compelling a response including the dates of the bookings.  

22. Go Alpine argues that Applicant’s deficient document production in response to the ALJ’s order compelling discovery responses impairs its ability to present its case in the hearing.  Go Alpine’s Motion to Compel focused on obtaining sufficient discovery responses and documents related to Applicant’s financial health and to the issues of public need for the service proposed by Applicant and whether Go Alpine’s incumbent services are substantially inadequate.  

III. DISCUSSION AND CONCLUSIONS
23. Based upon the Motion to Dismiss and Applicant’s Response, the ALJ finds that Applicant failed to comply fully with, and therefore violated, the ALJ’s order compelling responses to Discovery Requests Nos. 1, 10 and 11, as set forth in Decision No. R18-0586-I.  The next inquiry is what is the appropriate remedy for Applicant’s failure to comply with, and violation of, the order in Decision No. R18-0586-I.  

24. Rule 1405(g) of the Rules of Practice and Procedure, 4 CCR 723-1, prescribes the recourse available to a party in the event discovery responses are not forthcoming or complete.  Discovery disputes are disfavored, and parties have an express duty to confer in an attempt to resolve any dispute prior to filing a motion to compel.  Here, although counsel attempted to resolve their discovery disputes, they failed to resolve them all.  As a result, Go Alpine filed the Motion to Compel, which was granted in part.  When the Commission or an ALJ grants a motion to compel discovery responses, we expect counsel for the responding party to make a good faith effort to respond fully and to ensure that the information and documents produced comply with the order compelling discovery responses.  Relying on a client to produce and to deliver documents, without counsel reviewing the documents and verifying compliance with the order compelling documents, as was done here, is a practice that may lead to a violation of Commission discovery orders and adverse consequences.  

25. In Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d 244 (Colo. 2005), the Colorado Supreme Court succinctly explained the essential elements of proof for a new entrant’s passenger transportation application:  

The doctrine of regulated monopoly governs motor-vehicle passenger carriers. … Under this doctrine, an applicant for authority to operate a passenger service must demonstrate that the public convenience and necessity require the service. … When an existing carrier holds authority in the territory the applicant seeks to serve, this requires a showing both that the existing carrier's service is substantially inadequate and that the public convenience and necessity require the service proposed by the applicant. … An applicant must also demonstrate its [operational and financial] fitness to hold the requested authority.  … Id., 122 P.3d at 247 [citations omitted].  

An applicant for passenger-service authority can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it ....” … This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  … Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  … Instead, the applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier. … Whether the incumbent carrier's service is substantially inadequate is a question of fact that is 

to be determined by the Commission.  Id., 122 P.3d at 247-248 [citations omitted].  

The Court held further that the Commission’s determination that an incumbent carrier’s service was substantially inadequate could rest in part upon hearsay evidence of the public’s perceptions of the incumbent’s services, as long as the Commission’s decision to grant a new entrant’s application for authority was based on substantial evidence.  Id., 122 P.3d at 252.

26. An incumbent intervenor opposing an application for passenger-service authority must have an opportunity to challenge the applicant’s evidence on the foregoing essential elements through cross-examination of the applicant’s witnesses and through the testimony and exhibits of its own witnesses contesting the application.  
27. The discovery responses compelled by Decision No. R18-0586-I were addressed to relevant topics reasonably calculated to discover facts pertaining to Applicant’s financial fitness, public need for the proposed service, and the basis for any allegation of inadequacy on the part of the incumbent carrier, Go Alpine.  

28. Applicant’s failure to produce complete discovery responses, in violation of the order compelling discovery in Decision No. R18-0586-I, is clearly material to the forgoing issues in this Proceeding.    

29. Applicant’s failure to provide complete responses to the discovery requests compelled by Decision No. R18-0586-I effectively deprived Go Alpine of a fair opportunity to prepare its witness list, summaries of testimony, and copies of exhibits, as well as the opportunity to prepare adequately for the hearing.  

30. The ALJ finds that the Motion to Dismiss is supported by good cause.  Accordingly, a sanction is appropriate pursuant to Rule 1405(g), 4 CCR 723-1.  

31. Among the sanctions enumerated by Rule 1405 are imposition of costs, expenses or attorney’s fees, an evidentiary sanction barring presentation of evidence subsumed within the scope of the discovery, or dismissal of the party as the Commission deems appropriate.

32. Imposing costs, expenses, or attorney’s fees as a sanction is ineffective because it will not redress the prejudice to Go Alpine’s ability to prepare for the hearing.  

33. Imposing an evidentiary sanction on Applicant would be unduly harsh.  The subject discovery goes to the heart of the elements that Applicant must establish in order to prevail at hearing.  Without the ability to put on the substance of its case about financial fitness and the alleged inadequacy of Go Alpine’s services, Applicant might find itself confronted with an adverse determination with far-reaching consequences to its case-in-chief.  In addition, forcing Applicant to proceed with a hearing without being able to adduce the evidence necessary to prevail would waste the time and resources of the parties and the Commission.

34. The ALJ concludes that the appropriate sanction in this circumstance is to grant Go Alpine’s request for dismissal without prejudice.  This result is responsive to the harm done to Go Alpine without being unduly punitive to Applicant.  It preserves Applicant’s ability to 
re-file its application with the benefit of understanding the Commission’s expectations that the discovery process and its decisions be followed.  It also permits all parties a fresh opportunity to discover facts and to prepare their cases in such a way that all will have a full and fair hearing, if and when that time may come.  

35. Accordingly, the Application will be dismissed without prejudice.

36. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:  

1. The Request to Withdraw Motion [for] Withdrawal of Application, filed by Storm Mountain Express Inc. on August 13, 2018, is granted.  The Withdrawal of Application, filed by Storm Mountain Express Inc. on August 13, 2018, is deemed to be withdrawn.  

2. The Motion to Dismiss and Shorten Response Time, filed by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, on August 8, 2018, is granted, consistent with the discussion in this Decision.  

3. The Motion in Limine, filed by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, on June 15, 2018, is denied as moot.  

4. The Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire, filed by Storm Mountain Express Inc. on March 28, 2018, is dismissed without prejudice.  

5. The deadline of August 20, 2018 for Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, to file its list of witnesses, summaries of direct testimony of each witness, and copies of exhibits it intends to offer into evidence at the hearing, is vacated.  

6. The evidentiary hearing scheduled in Steamboat Springs, Colorado for August 28 and 29, 2018, is vacated.  

7. The Parties shall each bear their own costs of the litigation of the Application in this Proceeding.  

8. Proceeding No. 18A-0185CP is closed. 

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This failure to file a transcript or stipulation will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See § 40-6-109.5(2), C.R.S.  


�  Alpine’s Intervention, pages 1 – 3.


�  Absent a waiver of § 40-6-109.5, C.R.S., by Applicant, these dates are the latest hearing dates to permit sufficient time for the ALJ to issue the Recommended Decision by October 1, 2018, for filing of exceptions, for filing of responses to exceptions, and for the Commission to issue a decision on exceptions no later than December 5, 2018.   


�  The ALJ found that the compelled information, related to the 1129 dropped reservations should not contain customer names when used in combination with the customer’s credit card account number, which is personal information.  See Decision No. R18-0586-I, ¶¶ 14, 16, 17, and 18, pages 5 through 7.  


�  Decision No. R18-0586-I, ¶¶ 31 and 32, page 10.  


�  Decision No. R18-0586-I, ¶¶ 33, 36, and 37, pages 10 through 12.  


�  Decision No. R18-0586-I, ¶¶ 38 through 40, pages 12 and 13.  


�  Rule 1400(e) provides that:





(e)	A movant may not file a reply to a response unless the Commission orders otherwise.  Any motion for leave to file a reply must demonstrate: 


(I) 	a material misrepresentation of a fact; 


(II) 	accident or surprise, which ordinary prudence could not have guarded against; 


(III) 	newly discovered facts or issues, material for the moving party which that party could not, with reasonable diligence, have discovered at the time the motion was filed; or 


(IV) 	an incorrect statement or error of law.





�   Motion to Dismiss, pages 1 and 2.  


�  Motion to Dismiss, pages 2 through 4.  


�  Response to Motion to Dismiss, page 1 and Attachment (Emphasis omitted).  
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