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I. BY THE COMMISSION

A. Statement

1. Through this Decision, the Commission addresses the exceptions to Decision No. R21-0225, issued April 16, 2021, by Administrative Law Judge (ALJ) Conor F. Farley (Recommended Decision).  The Recommended Decision addresses the formal complaint (Complaint) filed on June 2, 2020, by the Utilities Board of the City of Lamar (LUB) against Southeast Colorado Power Association (SECPA) and the counterclaims filed by SECPA.  The Recommended Decision orders SECPA to cease and desist from providing service to Well No. 7 that is owned and operated by the May Valley Water Association (May Valley) and authorizes LUB to offer May Valley the option to reconnect Well No. 7 to LUB’s service.  Consistent with the discussion below, we grant, in part, and deny, in part, SECPA’s exceptions.

B. Background

2. In its Complaint, LUB alleges that SECPA has violated Decision No. 76027, issued October 6, 1970, through which the Commission adjudicated and granted the utilities distinct certificates of public convenience and necessity to provide electric service in the areas of Bent and Prowers Counties in southeast Colorado.
3. In Decision No. 76027, the Commission found:

[SECPA] now provides electric service to a number of customers in Bent and Prowers Counties including areas which have been previously certificated to [LUB]. This situation arose generally prior to the time [SECPA] became a public utility by an Act of the Legislature in 1961, and [SECPA] had a perfect legal right at that time to provide such service to its own members wherever located. Thus in large areas previously certificated to [LUB], the customers are served almost exclusively by [SECPA]. In the late 1930s and early 1940s extensions by [LUB] into such areas were economically prohibitive because of the large contributions in aid of construction involved.

4. Based on this determination, the Commission concluded:

The Commission finds that public convenience and necessity requires and will require that [SECPA] be issued a certificate of public convenience and necessity to provide electric service in the area previously certificated to [LUB] and which has been abandoned by [LUB] . . .; that [LUB’s] certificate of public convenience and necessity should be redefined to include only that area wherein the certificate has not been abandoned . . .; and that existing customers of either utility in the area certificated to the other utility should be frozen as provided in the Order hereinbelow.

5. Ordering Paragraph No. 3 of Decision No. 76027 states:

[SECPA] be, and hereby is, authorized to continue service to its present customers located in areas certificated to [LUB] until such time as there is a substantial change in the nature of the service. Likewise, that [LUB] be, and hereby is, authorized to continue service to its present customers located in the areas certificated to [SECPA] until such time as there is a change in service. The two utilities are urged to negotiate towards an eventual exchange of customers where feasible to eliminate service by one utility in the area certificated to the other.

6. Since 1970, the customers served extraterritorially by each utility have remained “frozen.”  The Complaint alleges SECPA violated Decision No. 76027 by commencing service to May Valley’s Well No. 7.  The Complaint alleges there have been no changes in the service provided by LUB to Well No. 7.  LUB therefore requests the Commission find SECPA violated Decision No. 76027 by converting Well No. 7 to SECPA’s service without notice to LUB and without LUB’s agreement and that the Commission order SECPA to convert the load back to LUB.

In its answer filed June 24, 2020, SECPA claims a change in service occurred when May Valley voluntarily disconnected Well No. 7 from LUB.  SECPA states this triggered the right, and obligation, for SECPA to serve May Valley as a customer located within its certificated territory.  In its post-hearing Statement of Position filed February 16, 2021, SECPA 

7. argues that two other past events constituted a qualifying change in service: (1) the addition of a second deep well at the site of Well No. 7 in 1984; and (2) LUB’s investments in its distribution systems to support its service to Well No. 7.
8. SECPA also made two counterclaims.  First, a request for declaratory order confirming, among other requests, that SECPA has the exclusive right and obligation to serve May Valley and, to the extent compensation is appropriate, that SECPA’s proposed methodology is just, reasonable, and not unduly discriminatory.  Second, a request for declaratory order confirming SECPA’s and LUB’s authority to serve extraterritorial customers is limited by Decision No. 76027, such authority terminates when there is a change in service, and upon such change, the right and obligation to serve reverts to the territorial utility.
C. Recommended Decision
9. The ALJ addresses two primary issues in resolving the Complaint and the counterclaims.  First, he addresses the standard established by Decision No. 76027 for determining whether a “frozen” customer has reverted to the certificated territorial utility.  Second, he determines whether, using that standard, Well No. 7 has in fact reverted to SECPA.
10. The ALJ acknowledges that Ordering Paragraph No. 3 of Decision No. 76027 uses differing language to describe customers “frozen” in SECPA’s and LUB’s respective territories – the Decision states SECPA is authorized to serve customers in LUB’s territory until there is a “substantial change in the nature of the service,” while LUB is authorized to serve customers in SECPA’s territory until there is a “change in service.”  However, he finds there is nothing in the Decision that justifies or explains any intended difference between the differently worded standards.  He finds there is no apparent recognition in the Decision that this wording could be interpreted as establishing different standards depending on whether a customer is frozen to LUB or SECPA. 

11. He also finds the parties seemingly agree that a triggering change must be significant or substantial to satisfy the standard.  He states that LUB argues the two sentences in Decision No. 76027 should be interpreted to mean the same thing, and that is “a substantial change in the nature of the service.”
  He notes, in its testimony and post-hearing Statement of Position, SECPA argues “‘change in service’ should be interpreted to mean, “[a] change in the nature of the service,” “[a] significant change in the customer’s demand,” “[a] significant change in the infrastructure required to serve the customer’s demand,” and “[a] permanent termination of service by a customer for a ‘frozen’ property.”

12. To remove the uncertainty caused by the differing language, and because the parties seemingly agree a triggering change must be significant or substantial, the ALJ amends Ordering Paragraph No. 3 of Decision No. 76027 to repeat the same language in both instances.  As amended, the standard for both utilities is continued service to present customers “until such time as there is a substantial change in the nature of the service.”
  The ALJ states these changes make clear the same standard applies for both utilities.  He states these changes underscore the change must be significant and not just any change will do.  He concludes these changes capture the Commission’s intent to define the limited circumstances in which the right to serve frozen customers terminates and provides increased clarity to the parties and their customers.
13. The ALJ finds, applying this standard to the fact presented, the circumstances justifying a transfer of Well No. 7 from LUB to SECPA do not exist in this Proceeding.  

14. The ALJ finds May Valley’s disconnection from LUB was not a “change of service” or a “substantial change in the nature of the service”
 that triggered a transfer under Decision No. 76027.  As a legal matter, the ALJ relies on the reasoning of the Colorado Supreme Court, that ratepayers in a system of regulated monopoly are not permitted to “pick and choose between utilities.”
  The Colorado Supreme Court explained: 
The doctrine of regulated monopoly is designed to protect the interests of the public as a whole, by preventing competition and inefficient duplication of services. Public Serv. Co. v. Public Utils. Comm'n, 142 Colo. 135, 350 P.2d 543 (1960). The doctrine was not designed to protect the needs of the individual consumer. We have already stated that “allowing customers to pick and choose from whom they will obtain any public utility service obviously creates rather than prevents duplication, fosters rather than controls competition, and totally disregards the principle that inadequacy of existing facilities must be shown in order to authorize a new service.” Western Colorado Power Co. v. Public Utils. Comm'n, 159 Colo. 262, 274, 411 P.2d 785, 791 (1966). As was stated in Lee County Electric Coop. v. Marks, 501 So. 2d 585, 587 (Fla.1987), “ ‘an individual has no organic, economic or political right to service by a particular utility merely because he deems it advantageous to himself.’ Larger policies are at stake than one customer's self-interest, and those policies must be enforced and safeguarded by the [Public Utilities Commission].

15. Applying this precedent to the facts presented, the ALJ found it reasonable to conclude May Valley has a significant financial incentive to transfer all five of its wells that LUB services to SECPA in order to take advantage of SECPA’s lower rates.  The ALJ reasoned, if the Commission were to find Well No. 7 must transfer to SECPA based on the facts of this Proceeding, there is risk such decision would be viewed as a roadmap for May Valley to secure the transfer to SECPA of one or more of the remaining four wells served by LUB.  The ALJ finds such an outcome would leave LUB’s other customers “with the responsibility for the fixed costs previously spread to the larger customer base.”
  He cautions it might also lead to “subterfuge” by May Valley and/or SECPA in attempting to secure the transfer of one or more of 
the remaining four wells to SECPA.
  Based on the Colorado Supreme Court’s reasoning in 
Pub. Serv. Co. of Colorado v. Pub. Utils. Comm’n, discussed above, the ALJ concludes such an outcome would not be in the public interest.  The ALJ finds, as the Court concluded in that case, “larger policies are at stake here than [May Valley’s] self-interest, and those policies must be enforced and safeguarded.”
 

16. The ALJ also finds the 1984 addition of the second deep well at Well No. 7 does not serve as the basis to trigger the transfer clause in Decision No. 76027.  He finds the record does not establish the addition of the second well in 1984 represented a sufficiently significant change to qualify as a “change in service” or a “substantial change in the nature of the service” as required by Decision No. 76027.  He notes this addition occurred 36 years ago, so much relevant evidence has been lost.  He further notes, to the extent LUB upgraded its infrastructure to serve any new load resulting from the second well, May Valley and SECPA failed to undertake timely action that would have placed LUB on notice to consider whether such investment would be in the interest of its remaining ratepayers if Well No. 7 transferred to SECPA.

17. Finally, the ALJ finds the evidence does not support the conclusion that investment made by LUB to support Well No. 7 was a “change in service” or a “substantial change in the nature of the service” under Decision No. 76027.  He notes the testimony provided by May Valley is high level and lacks detail including the basis for determining how much of the investment could have been avoided, if any, had Well No. 7 not been served by LUB.
18. The ALJ finds SECPA violated Rule 4 Code of Colorado Regulations (CCR) 
723-3-3103(a) of the Commission’s Rules Regulating Electric Utilities, which prohibits a utility from extending service not in the ordinary course of business without first obtaining Commission authority.  The ALJ finds SECPA’s extension of service to Well No. 7 was not in the ordinary course and was made without Commission permission.
19. Finding no circumstances justifying a transfer of Well No. 7 from LUB to SECPA on the record of this Proceeding, the ALJ ordered SECPA to cease and desist from serving Well No. 7.  The ALJ authorized LUB to offer May Valley the option to reconnect to LUB’s service.  The Recommended Decision declares:  (1) SECPA’s and LUB’s authority to serve customers located in the certificated territory of the other utility is governed by Decision No. 76027; (2) Ordering Paragraph No. 3 of Decision No. 76027 (as amended by the ALJ) governs the circumstances in which such authority terminates; and (3) upon such termination, and absent an agreement to the contrary between SECPA and LUB, the exclusive right and obligation to serve such customers reverts to the utility in whose certificated territory the customer is located.

D. SECPA Exceptions

20. SECPA challenges the Recommended Decision’s modification of the standard for transfer of “frozen” customers in Decision No. 76027 as well as the ALJ’s determination that none of the events put forth by SECPA constitute a “change in service” for purposes of this standard.

21. SECPA claims the ALJ’s amendment of Ordering Paragraph No. 3 of Decision No. 76027 is contrary to the principle that Commission decisions are final and cannot be collaterally attacked in a different proceeding.  Further, SECPA asserts that reading in the additional words to Decision No. 76027 is contrary to the Decision’s plain text.

22. At the same time, SECPA contends the Commission should reject the Recommended Decision because it does not provide the parties with meaningful guidance to determine what constitutes a “change in service” for purposes of Decision No. 76027 and it proposes four standards which “can be equitably applied to both LUB and [SECPA].”

23. Additionally, SECPA argues the Commission should reject the Recommended Decision’s determinations that no “change in service” occurred under Decision No. 76027.  First, SECPA asserts the record establishes a change in service occurred when LUB disconnected Well No. 7 from its distribution system at May Valley’s request.  SECPA claims it is “undisputed” that May Valley has the unilateral right to disconnect Well No. 7 from LUB’s service, and it claims May Valley properly disconnected from LUB’s service with no intention of returning.  SECPA asserts this is clearly a change in service, that is “a customer’s exercise of its right to not receive service from the presently serving utility.
  SECPA maintains that treating this as a change in service is consistent with the utilities’ course of business and agreements concerning similarly situated customers not frozen by Decision No. 76027.

Second, SECPA asserts the evidence establishes a change in service occurred when a second deep well was added at Well No. 7 in 1984.  SECPA acknowledges the 

24. Recommended Decision notes the record lacks direct evidence associated with this addition, but it responds, because LUB controlled in the information relating to energy consumption when this occurred, SECPA relied on evidence demonstrating that electricity consumption at Well No. 7 fell by approximately 75 percent during a subsequent period when the second well was not operating.  SECPA maintains it is reasonable to infer a similar increase in consumption occurred when the second well was added, and that LUB presented no evidence rebutting this conclusion.  It also argues, regardless of the exact amount of the second well’s consumption, there was an increase in the amount of electricity provided to Well No. 7 due to the installation of a second well, and this itself constitutes a qualifying change in service.  SECPA challenges the ALJ’s focus on normal changes in electrical use that occurred during the subsequent period in which the second well was not operational, and asserts this focus “does not eliminate the fact that a specific, significant, and ‘instantaneous’ change had previously occurred in 1984 when the second deep well was added.”

25. Third, SECPA asserts the record establishes a qualifying change occurred when LUB improved its radial distribution line that serves only Well No. 7, and that the Recommended Decision mistakenly concludes LUB’s only improvements to its distribution system were improvements to LUB’s West End Feeder.  SECPA cites the testimony of LUB’s witness 
Mr. Hourieh to demonstrate LUB also made investments in the radial line that serves only Well No. 7.
  SECPA argues this constitutes a third basis for finding a qualifying change in service occurred.  Additionally, SECPA argues the Recommended Decision’s analysis of this event is inconsistent with the regulatory objectives of Decision No. 76027 and other Commission precedent, in that a non-certificated utility should not be permitted to continually upgrade the facilities it uses to serve outside of its certificated territory.

26. SECPA argues the Recommended Decision’s factual findings concerning the reason May Valley disconnected from LUB are not supported by the record and are irrelevant. The Recommended Decision found May Valley disconnected from LUB because SECPA’s service would provide cost savings, and it rejected the other explanations presented by SECPA.  SECPA states the record supports these other explanations, while not denying that cost was one of May Valley’s considerations.  Further, it argues the “change in service” standard in Decision No. 76027 does not require or permit consideration of the reasons for such change.
27. SECPA’s exceptions also assert the Recommended Decision incorrectly concludes that SECPA’s extension of service to Well No. 7 was not in the ordinary course of business and therefore violated Rule 3103(a), 4 CCR 723-3.  SECPA contends this conclusion is made without supporting analysis and is incorrect because, as a certificated utility, SECPA is obligated under statute to provide service to a customer in its territory.

E. LUB Response

28. LUB responds that SECPA’s exceptions to the ALJ’s modification of Ordering Paragraph No. 3 of Decision No. 76027 raise form over substance, pointing out the ALJ’s amendment to the Decision language is not necessary to the conclusion that a reciprocal standard was intended.  LUB maintains it is clear that Decision No. 76027 intended a reciprocal standard since the ordering paragraph uses the word “likewise” to refer to the standard for reversion to SECPA.  LUB also notes both parties asked the Commission to interpret the meaning of “change in service,” and SECPA continues to advocate for its proposed meaning in its exceptions.
29. In response to SECPA’s exceptions to the ALJ’s conclusions that none of the three events set forth by SECPA constitute a change in service, LUB states none of the events satisfy the standard of a “substantial change in the nature of the service.”  As to the exceptions regarding disconnection of Well No. 7, LUB responds that SECPA’s arguments ignore the context of events surrounding the disconnection, including the fact that May Valley disconnected the well to obtain lower rates.  LUB reiterates, under the Colorado Supreme Court’s reasoning in Pub. Serv. Co. of Colorado, 765 P.2d at 1024, May Valley’s attempt to pick and choose between utilities must be rejected.  In response to the arguments concerning the addition of the second deep well, LUB maintains the Recommended Decision correctly rejected SECPA’s attempt to extrapolate evidence of electrical usage backwards “some 26 years to establish an imagined increase in the load in 1984.”
  Finally, in response to SECPA’s argument that LUB’s investment in a radial line that serves only Well No. 7 constitutes a change in service, LUB states the testimony of LUB’s witness Mr. Hourieh, relied on by SECPA, does not establish details that could be used to infer the investment amounted to a change sufficient to trigger a transfer of the customer.

F. Findings and Conclusions

30. As required by statute, in the absence of a filed transcript with a party’s exceptions, the Commission accepts the basic findings of fact set forth in the Recommended Decision as complete and accurate. § 40-6-113(4), C.R.S.; see also Ordering Paragraph No. 7 of the Recommended Decision (advising parties of this statutory requirement). In this Proceeding, SECPA filed only discrete excerpts of witness testimony and not the full hearing transcript.  Based on our review of these excerpts and the arguments presented in exceptions, we do not find cause to determine the ALJ reached any incorrect factual conclusions in his Recommended Decision.  

31. As to the merits of SECPA’s exceptions, first, regarding the exception to the ALJ’s decision to amend Ordering Paragraph No. 3 of Decision No. 76027, we agree with LUB that the ALJ’s clarifying language is not necessary to reach the conclusion that the Decision intends a reciprocal standard.  This is demonstrated by the plain language of Decision No. 76027; it states SECPA is authorized to serve frozen customers until there is a “substantial change in the nature of the service,” and “[l]ikewise,” LUB is authorized to serve frozen customers until there is a “change in service.”  We find the word “likewise,” in this context, plainly sets forth a reciprocal standard of a “substantial change in the nature of the service.”  Further, even if the plain language were not clear, nothing in the context of Decision No. 76027 suggests an intent for Ordering Paragraph No. 3 to create different standards for the two utilities’ continued authorizations to serve customers in each other’s territories.  

32. However, while we agree with the interpretation of Decision No. 76027 reached in the Recommended Decision, we do not find it necessary to expressly modify the decision language through our decision in this Proceeding.  We recognize the ALJ’s intent was to provide the parties and their customers with additional clarity memorializing the findings in this Proceeding.  That said, given the plain language of Decision No. 76027, we believe the interpretation contained and discussed at length in the Recommended Decision and this Decision are sufficient to resolve this dispute and memorialize the interpretation reached by the ALJ and affirmed by the Commission.  We therefore grant SECPA’s exception to the modification of Decision No. 76027, but on the reasoning that such modification is unnecessary.

33. We further find the interpretation of Decision No. 76027 provided in the Recommended Decision and this Decision is sufficient to resolve the issues disputed in this complaint proceeding.  Accordingly, we deny SECPA’s exceptions asserting that additional guidance from the Commission is required to bring this Proceeding to a close.

34. We deny SECPA’s exceptions requesting that the Commission reverse the ALJ and find a “change in service” occurred for any of the claimed events put forth by SECPA. 

35. We uphold the Recommended Decision’s finding that May Valley’s disconnection of service from LUB did not trigger the transfer clause of Decision No. 76027.  We agree with LUB, that SECPA’s reliance on this voluntary disconnection for a claim of change in service ignores the context of the events surrounding the disconnection including the ALJ’s finding that May Valley disconnected the well in order to obtain lower rates.  We also find problematic that the disconnection was for the purpose of reconnecting to another utility.  As recognized by the ALJ and discussed above, this is contrary to the Colorado Supreme Court precedent instructing that ratepayers in a system of regulated monopoly are not permitted to “pick and choose between utilities.”
  

We are also not persuaded by SECPA’s arguments concerning the addition of a second deep well in 1984, and we uphold the Recommended Decision’s finding that the record does establish this past event constitutes a change in service under Decision No. 76027.  SECPA relies on evidence from 2008 to 2020 showing May Valley took the second well offline from 2011 to 2019, which establishes a 75 percent reduction in energy usage by Well No. 7 between 2010 and 2012.  SECPA extrapolates that a similar and instantaneous impact occurred when the 

36. well was added in 1984, which it argues is a qualifying change in service.  The ALJ considered SECPA’s arguments concerning the evidence from 2008 and 2020 and astutely noted, in addition to there being no direct evidence in the record of electricity usage from 1984, the evidence from 2008 to 2020 does not show how much usage was attributable to the two wells that comprise Well No. 7.  The Recommended Decision also found there are multiple possible explanations in the record for the variations in electricity usage.  We agree with the Recommended Decision’s conclusion that the evidence in this Proceeding does not support a finding that a qualifying event occurred through this addition in 1984.  Additionally, we reject SECPA’s argument in its exceptions that the Commission should find the simple fact of the addition of a second well in 1984 constitutes a qualifying change in service, without evidence showing the nature of the change.  This event is simply too long past, and the record of this Proceeding does not contain sufficient evidence to support such a significant finding.

We reject SECPA’s argument concerning LUB’s investment in its radial line for a similar reason.  SECPA relies on the testimony of LUB’s witness Mr. Hourieh to demonstrate that LUB made investments in a radial line that serves only Well No. 7.
  In the portion of the hearing transcript cited by SECPA for support, Mr. Hourieh testifies “there have been upgrades and maintenance” performed on the line since it was built in 1960, and such expenditures are “socialized with the rest of the system load,” meaning they are accounted for across LUB’s entire system and not identified to a particular line.
  His testimony does not establish the timing, magnitude, or purpose of upgrades and maintenance to the radial line that could reasonably be used to demonstrate a qualifying change in service under Decision No. 76027.  Therefore, we 

37. uphold the Recommended Decision’s conclusion that the evidentiary record does not support a finding that LUB’s investment in its distribution system to support Well No. 7 was a qualifying change in service.

38. We reject SECPA’s exceptions regarding the Recommended Decision’s finding that May Valley disconnected from LUB’s service due to the difference in cost, and the relevance of such a finding.  The ALJ’s analysis is well-reasoned and adequately explains why the other proposed reasons for disconnection were rejected.  Further, the finding that May Valley disconnected Well No. 7 from LUB because of the difference in cost supports the Recommended Decision’s conclusion that May Valley would have a significant financial incentive to transfer all of its wells served by LUB to SECPA were the Commission to find its disconnection constituted a change in service.
39. Finally, we reject SECPA’s exceptions relating to the Recommended Decision’s finding that the extension of service to May Valley was not in the ordinary course of business.  The standards set forth in Decision No. 76027 govern SECPA’s right to serve May Valley and we have found here that the standards for transfer have not been met for Well No. 7.  Further, SECPA was involved in the decision and implementation of May Valley’s disconnection of Well No. 7 from LUB’s service, so we find disingenuous SECPA’s claim that it was acting in the ordinary course of business to connect Well No. 7 as simply a new customer in its territory requiring electric service. 
40. The Commission will deny SECPA’s exceptions in their entirety, apart from the exception regarding modification of Ordering Paragraph No. 3 of Decision No. 76027, and uphold the ALJ’s Recommended Decision, with the exception of its modification to Ordering Paragraph No. 3 of Decision No. 76027.
II. ORDER

A. The Commission Orders That:
41. The exceptions to Decision No. R21-0225, filed by Southeast Colorado Power Association on May 6, 2021, are granted, in part, and denied, in part, consistent with the discussion above.

42. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision. 
43. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 16, 2021.
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