Before the Public Utilities Commission of the State of Colorado

Decision No. C21-0350
PROCEEDING No. 19R-0096E

C21-0350Decision No. C21-0350
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING19R-0096E NO. 19R-0096E
IN THE MATTER OF THE PROPOSED AMENDMENTS TO RULES REGULATING ELECTRIC UTILITIES, 4 CODE OF COLORADO REGULATIONS 723-3, RELATING TO ELECTRIC RESOURCE PLANNING, THE RENEWABLE ENERGY STANDARD, NET METERING, COMMUNITY SOLAR GARDENS, QUALIFYING FACILITIES, AND INTERCONNECTION PROCEDURES AND STANDARDS.
DECISION ADDRessing applications 
for rehearing, reargument, and reconsideration and directing 
staff to prepare a notice 
of proposed rulemaking
Mailed Date:  
June 14, 2021
Adopted Date:  
June 9, 2021

I. BY THE COMMISSION

A. Statement

1. On February 27, 2019, the Colorado Public Utilities Commission (Commission) issued a Notice of Proposed Rulemaking (NOPR) to amend the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3 (Electric Rules).
  The proposed amendments revise the Electric Rules in six areas:  (1) the rules governing Electric Resource Planning (ERP Rules) at 4 CCR 723-3-3600, et seq.; (2) the Renewable Energy Standard Rules at 4 CCR 723-3-3650, et seq.; (3) the Net Metering Rules presently at 4 CCR 
723-3-3664; (4) the rules governing Community Solar Gardens presently at 4 CCR 723-3-3665; (5) the provisions for utility purchases from Qualifying Facilities (QF Rules) presently at 4 CCR 723-3-3900, et seq.; and (6) the Interconnection Standards and Procedures presently at 4 CCR 723-3-3667.  
2. By Decision No. C21-0246, issued on April 23, 2021, the Commission closed this rulemaking proceeding without further amending the Electric Rules.  The Commission concluded that the statutory changes from the 2019 General Assembly do not require new 
ERP Rules or new QF Rules for the consideration of the Clean Energy Plan (CEP) filed as ERPs pursuant to Senate Bill (SB) 19-236.  Apart from the Commission’s determination not to promulgate rule modifications in this proceeding, Decision No. C21-0246 addressed how the various goals and objectives raised by the participants in this rulemaking may be accomplished when considering a CEP filed for approval as an ERP. 

3. This Decision denies the two applications for rehearing, reargument, and reconsideration (RRR) to Decision No. C21-0246 timely filed by certain participants in the rulemaking.  As discussed below, we uphold our earlier determination that a reasonable alternative to promulgating new rules in this proceeding is to pursue rulemaking efforts in the future, building on the CEPs adjudicated pursuant to the 2019 statutes, for the purpose of crafting modified Electric Rules that govern further clean energy actions and investments related to further emission reductions.  

B. Discussion

4. The lengthy procedural background to the rulemaking in this proceeding is provided in Decision No. C21-0246 and is not repeated here.

5. As relevant to the applications for RRR, the Colorado Air Quality Control Commission (AQCC) within the Colorado Department of Public Health and Environment must promulgate rules and regulations necessary to ensure progress toward a 26 percent reduction in statewide greenhouse gas (GHG) pollution by 2025, a 50 percent reduction by 2030, and a 
90 percent reduction by 2050, relative to 2005 statewide levels pursuant to House Bill 19-1261, as codified at §§ 25-7-102, 25-7-103, and 25-7-105, C.R.S.  Complementary provisions in 
SB 19-236, codified at § 40-2-125.5, C.R.S., address CEPs that require emissions caused by Colorado retail electricity sales to decrease 80 percent by 2030 relative to 2005 levels.  Notably, 
§ 25-7-105(1)(e)(VIII)(C), C.R.S., prohibits the AQCC from mandating GHG emission reductions by 2030 which is more than is required under a Commission-approved CEP.  

6. On May 13, 2021, the Colorado Energy Office, Colorado Independent Energy Association, Colorado Solar and Storage Association and Solar Energy Industries Association, City of Boulder, Interwest Energy Alliance, Rocky Mountain Environmental Labor Coalition/Colorado Building and Construction Trades Council, AFL-CIO, and Western Resource Advocates (Joint RRR Applicants) jointly filed an RRR application asking the Commission to set aside Decision No. C21-0246 and instead promulgate modified Electric Rules in this proceeding.  The Joint RRR Applicants disagree with Decision No. C21-0246 that the statutory objectives identified by the 2019 General Assembly can be met under current Electric Rules without revision. They argue that the 2019 legislation did not negate the need for modified Electric Rules but instead heightened that need, and they argue that the Commission must adopt rules now to clarify how the Commission will implement the 2019 legislation.  They contend that the rulemaking participants worked together to develop rules that not only address prior issues with primarily the ERP Rules but “put Colorado’s resource planning on a solid foundation to plan for decarbonizing the state’s electric sector.”
  They conclude that it is not too late to adopt new 
ERP Rules that will minimize disputed issues in resource plan proceedings “now and in the near future”
 and that the absence of new rules “puts at risk the near-term approach of aligning resource planning with the 2025 and 2030 greenhouse gas reduction goals.”
  The Joint RRR Applicants further contend that “[i]f the Commission were to commence a new rulemaking this year, it may not be concluded until after the next round of resource plans are filed, drawing into question whether those plans would meet the 2030 decarbonization strategies.”
  They note that Public Service Company of Colorado (Public Service) anticipated and accounted for the modifications to the ERP Rules the Commission proposed in Decision No. C20-0207-I
 and the subsequent consensus proposals in joined when Public Service filed its CEP on March 31, 2021.
  They go on to argue that, in practice, Decision No. C21-0246 “hold[s] no more force than a request”
 and, as a consequence, leaves utilities and other stakeholders “unsure of their ongoing responsibilities.”

7. Also on May 13, 2021, Sierra Club filed an application for RRR of Decision 
No. C21-0246 requesting that the Commission reverse its decision not to modify the Electric Rules in this proceeding.  Sierra Club argues that the Commission should amend the ERP Rules to require the investor-owned utilities (Public Service and Black Hills Colorado Electric, LLC) to benchmark and assess the early retirement of their existing generation resources.  Sierra Club states that the Commission has not indicated when it would have time to undertake another rulemaking prior to the next round of ERPs.  Sierra Club further suggests that the Commission should adopt changes put forward by 11 rulemaking participants to ensure that ERPs contain the “bare minimum amount of scenario analysis that is consistent with sound resource planning.”
  Sierra Club requests that the Commission adopt the rules set forth in the NOPR, as modified by Decision No. C20-0207-I and as further modified as proposed by Sierra Club in redlined rules attached to its RRR application.
C. Findings and Conclusions
8. We understand why the Joint RRR Applicants and Sierra Club have made their requests that the Commission use the extensive and robust record developed in support of multiple rule changes to promulgate new rules.  We agree that the rules from 2007 need to be updated.  It has been a long time.  We also believe that it is appropriate to timely codify the consensus approaches from the rulemaking process into new rules.  We share their expressed frustration in devoting time and resources to a multi-year rulemaking process in which the Commission sought comments on further potential rule modifications in response to the significant legislation enacted by the 2019 General Assembly.  We repeat our gratitude as expressed in Decision No. C21-0246 for the considerable work developing and filing comments regarding the potential rule changes examined over the past years and for the efforts made to reach consensus where possible.  
We are nevertheless unpersuaded to alter our decision to conclude this proceeding without modifying the Electric Rules.
  As stated in Decision No. C21-0246, a reasonable alternative to promulgating new rules in this proceeding is to pursue rulemaking efforts in the future, building on the CEPs adjudicated pursuant to the 2019 statutes, for the purpose of crafting 

9. modified Electric Rules that govern further clean energy actions and investments related to further emission reductions.
  A future rulemaking could also incorporate the issues raised by the just enacted 2021 clean energy statutes.
10. Before rendering Decision No. C21-0246, the Commission was careful to examine the relationship between the filing dates of the utilities’ forthcoming CEPs and the effective date of any modified Electric Rules coming out of this proceeding.  In Decision 
No. C21-0057 opening Proceeding No. 21M-0061E on January 27, 2021, for instance, the Commission noted that the rulemaking in this proceeding was ongoing and would not result in revised Electric Rules for effect prior to March 31, 2021, the date when Public Service anticipated filing a CEP as its next ERP.  The Commission stated that Proceeding 
No. 20M-0061E would close prior to the first filing date of a CEP and that the Commission would establish specific procedures for the review of the CEPs in the proceedings in which they are filed pursuant to SB 19-236 and the Commission’s Electric Rules in effect at the time of the filing.

11. Sierra Club and the Joint RRR Applicants do not acknowledge that the statutory deadline of April 11, 2021 for promulgating modified rules in this rulemaking proceeding has passed.  A new rulemaking proceeding would be required even if the Commission granted the applications for RRR.
  
12. We also remain concerned that continuing a rulemaking to modify provisions in the ERP Rules and QF Rules will be confusing and unnecessarily complicated, and may create due process and fairness concerns, as many of the same issues likely to be presented by parties in the CEP adjudicated proceedings will be advanced simultaneously in the concurrent rulemaking.
13. We nevertheless recognize the potential loss of an opportunity to codify in the Electric Rules various consensus reached on rule changes achieved during the course of this proceeding.  We therefore direct the Staff of the Colorado Public Utilities Commission to develop a new NOPR that reflects that consensus framework but also takes into account lessons learned from the adjudicated reviews of the CEPs as well as further rule modifications that may be necessary due to the passage and signing of new legislation from the 2021 General Assembly.  We expect that this rulemaking will launch as soon as possible given the timing of CEP-related adjudications.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, and reconsideration filed by the Colorado Energy Office, Colorado Independent Energy Association, Colorado Solar and Storage Association and Solar Energy Industries Association, City of Boulder, Interwest Energy Alliance, Rocky Mountain Environmental Labor Coalition/Colorado Building and Construction Trades Council, AFL-CIO, and Western Resource Advocates on May 13, 2021 is denied.
2. The application for rehearing, reargument, and reconsideration filed by Sierra Club on May 13, 2021 is denied.
3. Staff of the Colorado Public Utilities Commission shall prepare a Notice of Proposed Rulemaking to modify the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3 for presentation to the Commission, consistent with the discussion above. 
4. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 9, 2021.
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� See Decision No. C19-0197.


� Joint RRR Application, p. 10.


�  Joint RRR Application, p. 11.


�  Joint RRR Application, p. 11.


�  Joint RRR Application, p. 11.


� Decision No. C21-0246 refers to Decision No. C20-0207-I as the “April 2020 Decision.”  Decision �No. C20-0207-I issued April 2, 2020, Proceeding No. 19R-0096E.


�  Public Service filed its CEP on March 31, 2021 in Proceeding No. 21A-0141E. The filing was made on the date anticipated by the Commission. 


�  Joint RRR Application, p. 20.


�  Joint RRR Application, p. 21.


� Sierra Club RRR Application, p. 15.


� Commissioner Megan M. Gilman disagrees and voted in favor of granting the applications for RRR.


�  Decision No. C21-0246, issued April 23, 2021, Proceeding No. 19R-0096E, p. 26, ¶ 58.


�  Decision No. C21-0057, issued February 2, 2021, Proceeding No. 21M-0061E, p. 6, ¶ 18.


� Commissioner Megan M. Gilman agreed that a new rulemaking would be necessary but stated her preference for commencing a new proceeding straightaway upon granting the applications for RRR. 
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