Before the Public Utilities Commission of the State of Colorado

Decision No. C19-0414
PROCEEDING NoS. 18A-0505E ET AL.

C19-0414Decision No. C19-0414
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING18A-0505E NO. 18A-0505E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 1 FACILITY.

PROCEEDING NO. 18A-0506E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 2.

PROCEEDING NO. 18A-0507E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 3.

PROCEEDING NO. 18A-0508E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS PUEBLO SOLAR.

PROCEEDING NO. 18A-0509E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 1.

PROCEEDING NO. 18A-0510E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 2.

PROCEEDING NO. 18A-0511E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 3.

PROCEEDING NO. 18A-0512E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 4.

PROCEEDING NO. 18A-0513E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 5.

PROCEEDING NO. 18A-0514E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 6.

PROCEEDING NO. 18A-0515E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 1.

PROCEEDING NO. 18A-0516E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 2.

PROCEEDING NO. 18A-0517E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 3.

PROCEEDING NO. 18A-0518E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 4.

PROCEEDING NO. 18A-0519E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 5.

PROCEEDING NO. 18A-0520E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 6.

PROCEEDING NO. 18A-0521E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 7.
decision Denying joint application for rehearing, reargument, or reconsideration
Mailed Date:  
May 13, 2019
Adopted Date:  
May 8, 2019April 27, 2005
I. BY THE COMMISSION

A. Statement

1. On April 23, 2019, Public Service Company of Colorado, the Colorado Office of Consumer Counsel, Colorado Independent Energy Association, certain affiliates of NextEra Energy Resources, LLC, and Commission Trial Staff (together, the Joint RRR Applicants) 
filed a Joint Application for Rehearing, Reargument, or Reconsideration challenging Decision 
No. C19-0301. We deny the Joint Application, upholding our decision to dismiss the applications filed by sPower Development Company, LLC, (sPower or Company), without prejudice.
B. Background

2. Decision No. C19-0301, issued April 3, 2019, sets forth the history of this proceeding. As relevant to the Joint RRR Application, and not withstanding that the Commission denied sPower’s exceptions to Decision No. R18-1179
 and dismissed the above-captioned applications, Decision No. C19-0301 dismissed the applications without prejudice. 

3. The Joint RRR Applicants contend that dismissing the applications without prejudice is “problematic,” because if sPower refiles substantially similar applications, “it will again impose burdens on [the Joint RRR Applicants] and the Commission to deal with applications that are clearly legally deficient, on their face.”
 They argue that the Commission instead should adopt the ALJ’s conclusion that the “only if” language in Rule 3902(c) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3, precludes sPower from establishing a legally enforceable obligation (LEO) on the facts in these consolidated application proceedings. Therefore, the Joint RRR Applicants continue, sPower’s applications should be dismissed with prejudice.
C. Discussion 

4. The Joint RRR Applicants urge the Commission to conclude that the second sentence of Rule 3902(c), providing that “a utility is obligated to purchase capacity or energy from a qualifying facility only if the qualifying facility is awarded a contract under the bid or auction or combination process,”
 is fatal to sPower’s applications because sPower was never awarded a contract through such a process.  

5. As the Joint RRR Applicants are aware, the Commission recently undertook a rulemaking in which we struck the second sentence of Rule 3902(c). In our decision denying applications for RRR in that rulemaking, we stated that “Striking the [second] sentence that claims a QF can ‘only’ obtain a legally enforceable obligation through competitive bidding, therefore, deletes a statement that is, quite simply, false.”
 

6. At the same time, in this proceeding, we dismissed sPower’s applications, focusing on the clear procedural flaw that the applications rely solely on the Notice of Proposed Rulemaking (NOPR).
 The Company filed its applications just days after we issued the NOPR regarding Rule 3902(c), and we sought public comment on the proposed revision.  The Company’s reliance on a proposed rule change was both improper within the context of an adjudication and – contrary to sPower’s expressed interest that the Commission revise Rule 3902(c) – inhibited the recently-issued rulemaking considerations. We ultimately found it necessary to dismiss the procedurally flawed applications, which cited no basis other than the NOPR, without reaching the merits of sPower’s claims. Although we did not reach the merits, we also noted a concerning lack of support provided by sPower for the complex relief it requested. 

7. We further found it appropriate to dismiss the applications without prejudice. In doing so, we balanced several factors. We recognized that the market for renewable energy resources in Colorado has changed significantly in recent years. Stakeholders are still determining how best to move forward in the current environment. Dismissing the matter without prejudice permits appropriate applications based on specific facts to be filed,
 while at the same time the Commission considers updates to its rules of general applicability.
 

8. We also concluded that dismissal without prejudice in these circumstances was appropriate because neither the ALJ nor the Commission reached the merits of the applications.
 The Commission did not reach the complex requests for relief presented, including: whether sPower could have established an LEO on the facts of its 2016 applications; whether the application supports the proffered avoided cost methodology; and what contract terms, if any, would be established. While the Joint RRR Applicants are correct that dismissing the applications without prejudice carries the possibility that the Joint RRR Applicants and the Commission may be involved in future proceedings regarding sPower’s proposed facilities, this proceeding did not reach the merits of sPower’s applications, so there is comparatively little effort at risk of duplication.
 
9. In addition, sPower argued in its exceptions to Decision No. R18-1179 that sPower, or this Commission, should be permitted to amend sPower’s applications. We rejected that the Commission, as the neutral arbiter, can or should revise sPower’s pleadings.
 Nevertheless, given the sparsity of support provided by sPower for the applications and the dwindling time remaining for adjudications on the merits permitted under § 40-6-109.5, C.R.S., we opined that dismissing the applications without prejudice was preferable to allowing sPower to amend its applications and then litigate them within this proceeding.
 
10. We remain convinced that dismissing the applications without prejudice strikes an appropriate balance between the considerations discussed above and the potential for additional effort from the Joint RRR Applicants and the Commission  Accordingly, we deny the Joint Application for Rehearing, Reargument, or Reconsideration.
II. ORDER

A. The Commission Orders That:

1. The Joint Application for Rehearing, Reargument, or Reconsideration filed April 23, 2019, by Public Service Company of Colorado, the Colorado Office of Consumer Counsel, Colorado Independent Energy Association, certain affiliates of NextEra Energy Resources, LLC, and Commission Trial Staff is denied.
2. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 8, 2019.
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� Decision No. R18-1179 was issued in this Proceeding on December 31, 2018.


� Joint RRR Application at p. 8.


� Id. at pp. 6-7 (Emphasis in Original)


� Decision No. C19-0304, issued April 8, 2019, Proceeding No. 18R-0492E, ¶ 8.


� Decision No. C19-0301, issued April 3, 2019, Proceeding No. 18A-0505E, et seq; see also Decision No. C19-0302, issued April 3, 2019, Proceeding No. 18A-0524E (dismissing, without prejudice, the similarly situated sPower application regarding Black Hills Colorado Electric, Inc.; no RRR requests were filed in Proceeding No. 18A-0524E). 


� This includes not only applications from qualifying facilities (QFs), but utility filings regarding moratoriums or other requests as well. 


� See Decision No. C19-0301, at ¶¶21 and 31 (encouraging participation in ongoing rulemaking efforts in Proceeding No. 19R-0096E, which encompasses all QF rules and includes fully all applicable federal and recently revised state law and policy considerations). 


� Id. at ¶29; Cf. Colorado Rule of Civil Procedure 41(b) (providing that a court may specify that its order involuntarily dismissing an action or claim is not an adjudication on the merits); § 40-6-101, C.R.S. 


� Although our decision denying exceptions and this Decision on RRR permit potential adjudications, the Commission continues to encourage parties to participate in updating and clarifying its rules of general applicability in Proceeding No. 19R-0096E as the most appropriate and productive means to improve upon and clarify Commission processes. Decision No. C19-0301, at ¶21. 


� Decision No. C19-0301, at ¶¶18-20. 


� Id., at ¶30. 
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