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I. by the commission

A. Statement

1. On February 26, 2019, pursuant to Commission Rule 1304, 4 Code of Colorado Regulations (CCR) 723-1-1304 of the Rules of Practice and Procedure, SunShare LLC (SunShare), Jack’s Solar Garden LLC, GRID Alternatives, Inc. (collectively, Petitioners) filed a “Request for Expedited Relief” (Petition). These three developers of community solar gardens (CSGs) request that the Commission approve modifications to the Producer Agreements awarded to them by Public Service Company of Colorado (Public Service) as selected bidders pursuant to Public Service’s 2018 Solar*Rewards Request for Proposal (RFP).  The Petition seeks Producer Agreements that “will be subject to the changes in applicable law occurring during this legislative session.”
  As discussed below, we reject the Petition.

B. Discussion, Findings, and Conclusions

2. Petitioners seek relief before this Commission such that prospective subscribers to the CSGs “benefit from the intent of the legislature”
 They cite House Bill (HB) 19-1003, claiming it “will increase the maximum size of a community solar garden, and … further remove the requirement that a [CSG’s] subscriber’s identified physical location be in the same county as, or a county adjacent to, that of the [CSG].”
  

3. Petitioners include that they have requested Public Service to: (1) delay the requirement that the awardees execute the Producer Agreements, until the date the legislation passes or fails; or (2) amend the Producer Agreements to reflect that the agreements will be subject to the changes in applicable law. Petitioners state that Public Service has refused both requests. 

4. Petitioners, therefore, seek a hearing with this Commission to “allow for a change in the Producer Agreements to allow for changes in applicable law….”
 

5. Rule 1304, 4 CCR 723-1 provides that petitions may be filed before the Commission. Petitioners do not clarify what type of petition they seek under the Commission’s rules. Petitioners do not seek a waiver of any Commission rule, or variance from a Commission decision, permitted under Rule 1304(h). Under Rule 1304(i) the Commission has discretion on whether to issue a declaratory order to terminate a controversy or to remove uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order.  

6. Currently, there is no change in law regarding HB 19-1003. There is no claimed controversy or uncertainty affecting the Petitioners with regard to any tariff, statutory provision, or Commission rule, regulation, or order. The filing does not support the Commission moving forward under its considerations in Rule 1304 regarding petition filings. In its discretion, the Commission could choose not to accept the Petition for that reason alone. 

7. Petitioners cite no currently applicable legal basis other than Rule 1304 within their pleading. Nevertheless, if possible, the Commission aims to not “elevate form over substance”
 when considering whether a filing should be accepted. In this circumstance, even if the Commission construed the filing as a complaint or other adjudication pleading, the filing does not support moving forward with adjudication before the Commission. 

8. Petitioners provide no alleged violation of any current statute, rule, tariff, or Commission decision. The pleading is thus not an appropriate complaint under Rule 1302. 

Notably, Public Service implemented the RFP for CSG resources pursuant 
to the terms of a settlement approved by the Commission in 2016 governing acquisitions for 2017, 2018, and 2019.
 The settlement, approved by Decision No. C16-1075, Proceeding 
No. 16AL-0048E, et seq.,
 issued November 23, 2016, allows Public Service to acquire up to 105 MW of additional CSGs in the 2017 to 2019 compliance years. With respect to the 

9. competitive solicitations, Public Service agreed to use a variety of factors including, but not limited to, cost, location, geographic diversity, innovative project features, and whether a project is focused on serving higher levels of low-income customers, in selecting CSGs.  Public Service further agreed to file updated contract provisions and RFP documents as part of its pre-filed written testimony in support of the agreement.

10. To the extent a request for hearing seeks re-litigation or reconsideration of decided matters, pleadings would constitute impermissible collateral attacks on a final Commission decision under § 40-6-112, C.R.S. Moving forward with hearings that implicate final decisions further risk upsetting the terms of settlements already considered and approved. 

11. Further still, even if the Commission accepted the filing – in any form – Petitioners in this instance also fail to demonstrate Commission jurisdiction over the dispute and the relief requested. Petitioners request the Commission conduct a hearing such that the Commission ultimately requires that Public Service include a contractual change in law provision in the Producer Agreements. Petitioners make absolutely no argument that the Commission has authority to adjudicate the contractual dispute at issue and provide the requested relief.
 

12. The filing does not support that adjudication before this Commission is warranted or appropriate, particularly where there is currently no controversy or uncertainty regarding any current rule, statute, or Commission decision; and the pleading does not present any alleged violation regarding the same. 

13. Finally, the certificate of service attached to the pleading does not include 
Public Service or any party to the 2018 Solar*Rewards Community RFP, or Proceeding 
No. 16AL-0048E, et seq. However, because we find that the filing should be rejected, we also find no need for further notice. 

14. The Petition is rejected.
II. ORDER

A. The Commission Orders That:

1. The Request for Expedited Relief filed pursuant to Commission Rule 1304, 4 Code of Colorado Regulations 723-1-1304, jointly by SunShare LLC, Jack’s Solar Garden LLC, GRID Alternatives, Inc., is rejected, consistent with the discussion above. 

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
3. This Decision is effective upon its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 6, 2019.
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� Petition at p. 3.


� Id.


� Id. at p. 2.


� Id.


� Trans Shuttle, Inc. v. PUC, 58 P.3d 47, 48 (Colo. 2002) (finding that denying a request purely from a procedural defect “would improperly elevate form over substance.”)


� Public Service administers its CSG program, Solar*Rewards Community, as part of its portfolio of programs for meeting certain requirements of Colorado’s Renewable Energy Standard (RES).  Section 40-2-127, C.R.S., the “CSG Statute,” further requires the Commission to establish the minimum and maximum purchases from CSGs for each RES compliance year.


� SunShare was a party in the consolidated proceedings addressed by the settlement.  SunShare joined in certain parts of the settlement but opposed the terms in the agreement governing CSG matters.  SunShare filed testimony in opposition to those terms of the settlement, participated in the hearing on the settlement, and filed a closing statement of position.


� The Solar*Rewards Community RFP, Producer Agreement, reservation letter, interconnection agreement, and application were included in Attachment AKJ-3 to the Opening Testimony of Alice K. Jackson in Support of Settlement, filed on September 2, 2016.


� See, e.g., Decision No. R14-0369, Proceeding No. 13F-0110EG, issued April 9, 2014, at ¶¶ 31-35 (rejecting breach of contract claim as seeking a remedy from the Commission that is not authorized by statute).  
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