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I. BY THE COMMISSION

A. Statement

1. Through this Decision we:  (1) deny the motion filed on July 16, 2018, by Western Resource Advocates (WRA) requesting to strike portions of the testimony of the Coalition of Ratepayers’ (Coalition) witness Mr. Charles Griffey; and (2) grant the motion filed on July 20, 2018, by the Colorado Office of Consumer Counsel (OCC) requesting that we excuse OCC’s witness, Ms. Cindy Schonhaut, from appearing as a witness at the hearing on August 1 and 2, 2018, and admit her answer testimony filed in this proceeding.
B. Motion to Strike

2. On July 16, 2018, WRA filed a motion to strike portions of the testimony of the Coalition’s witness, Mr. Griffey. WRA asserts that Mr. Griffey’s testimony is beyond the scope of this proceeding and responds to information not in the record. WRA requests the following areas of Mr. Griffey’s testimony be stricken: (1) testimony in opposition to the early retirement of Comanche Units 1 and 2, as proposed in the Colorado Energy Plan Portfolio (CEPP) proposed by Public Service Company of Colorado (Public Service) in its 2016 Electric Resource Plan, Proceeding No. 16A-0396E (ERP proceeding); and (2) testimony responding to the 120-Day Report filed in Public Service’s ERP proceeding. 

3. WRA asserts that these portions of Mr. Griffey’s testimony are irrelevant and will not assist the Commission in resolving the discrete components of cost recovery and regulatory accounting treatment at issue in this proceeding. WRA contends that, even if the Commission finds the testimony relevant, its inclusion confuses the issues in this proceeding and has the potential to waste time at hearing. Finally, WRA contends that striking this testimony will not substantially prejudice the Coalition, as the ERP proceeding is the proper forum for discussion of these issues.

4. WRA states that Public Service and Sierra Club support its motion to strike, while the Coalition, the Intermountain Rural Electric Association, and Holy Cross Electric Association oppose the motion. WRA states no other party took a position. By Decision No. C18-0573-I, issued July 20, 2018, the Commission shortened response time to WRA’s motion to July 23, 2018.

5. WRA argues that, pursuant to Rule 1501(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the Commission is required to conform to the Colorado Rules of Evidence (C.R.E.), to the extent practical. WRA notes that, under these rules, evidence that is not “relevant,” meaning evidence that does not tend to make a fact of consequence more or less probable, may be excluded if its probative value is outweighed by the danger of unfair prejudice or confusion, or delay, waste of time, or needless cumulative evidence. C.R.E. 401-403. In its motion, WRA states the Commission regularly excludes evidence from the record if it is inadmissible under general evidentiary rules.

6. On July 20, 2018, the Coalition filed a response opposing WRA’s motion. The Coalition responds that Mr. Griffey’s testimony is in direct response to claims made in this proceeding by Public Service, Sierra Club, and WRA that endorse the economic conclusions of the 120-Day Report and pronounce the application in this proceeding and the CEPP proposed in the ERP proceeding to be in the public interest. In the alternative, the Coalition requests that, if the Commission grants the motion to strike, it also strikes certain sections of the testimony of Public Service, WRA, and Sierra Club.   

7. By statute, the Commission is not “bound by the technical rules of evidence.” Section 40-6-101(4), C.R.S. As noted by WRA, Rule 1501(a), 4 CCR 723-1, states that “to the extent practical” the Commission shall conform to the C.R.E.; provided, however, the rule also expressly reiterates that the Commission “shall not be bound by the technical rules of evidence” and explains the Commission “may receive and consider evidence [that is] not admissible under the rules of evidence, if the evidence possesses reliable probative value commonly accepted by reasonable and prudent persons.” Accordingly, Rule 1501(a) leaves broad discretion to the Commission in determining the admissibility of evidence in its proceedings. In addition, we note that the relationship between the ERP proceeding and this proceeding is unusual. In this proceeding, Public Service’s requests are contingent upon the approval of the CEPP in the ERP proceeding.  
8. We deny the motion to strike.  Consistent with § 40-6-101(4), C.R.S., and Rule 1501(a), 4 CCR 723-1, we have discretion in determining the admissibility of evidence in our proceedings and the appropriate weight to assign to that evidence. 
C. Late-Filed Intervention

9. On July 20, 2018, OCC filed a motion seeking to excuse Ms. Schonhaut from appearing as a witness at the hearing of August 1 and 2, 2018, to admit her testimony filed on March 28, 2018, and to waive response time to the motion. OCC explains that, due to medical reasons, Ms. Schonhaut will be unavailable through August 3, 2018. On July 23, 2018, OCC updated its motion to indicate that the motion is unopposed. 

10. We grant OCC’s unopposed motion, as amended, and grant the request to waive response time.

11. In granting the motion, Ms. Schonhaut’s Answer Testimony, filed March 28, 2018, will be admitted into the evidentiary record. 

II. ORDER

A. It Is Ordered That:

1. The motion to strike filed on July 16, 2018, by Western Resource Advocates, is denied, consistent with the discussion above.

2. The motion to excuse Ms. Cindy Schonhaut as a witness from the hearing and admit her testimony into evidence, filed on July 20, 2018 and amended on July 23, 2018, by the Colorado Office of Consumer Counsel, is granted, and response time to the motion is waived.

3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 25, 2018.
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