Before the Public Utilities Commission of the State of Colorado

Decision No. C18-0601
PROCEEDING No. 18R-0492E

C18-0601Decision No. C18-0601
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING18R-0492E NO. 18R-0492E
IN THE MATTER OF THE PROPOSED AMENDMENT TO RULES REGULATING ELECTRIC UTILITIES IN RELATION TO QUALIFYING FACILITIES, 4 CODE OF COLORADO REGULATIONS 723-3-3902(c).
NOTICE OF PROPOSED RULEMAKING
Mailed Date:  
July 25, 2018
Adopted Date:  
July 25, 2018
TABLE OF CONTENTS

1I.
BY THE COMMISSION

A.
Statement
1
B.
Background
2
C.
Discussion
3
D.
Conclusion
4
II.
ORDER
5
A.
The Commission Orders That:
5
B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING  July 25, 2018.
6


I. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission issues this Notice of Proposed Rulemaking (NOPR) to amend Rule 3902(c) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3 (Electric Rules). The proposed amendment eliminates a potentially contradictory provision relating to Qualifying Facilities (QFs) in the Commission’s Electric Rules.

B. Background

2. On October 26, 2017, by Decision No. C17-0878 in Proceeding No. 17M-0694E, the Commission opened a repository proceeding to consider potential changes to the Commission’s Electric Rules in at least three areas:  the rules implementing Colorado’s Renewable Energy Standard (RES), Rules 3650 through 3668; provisions within the Electric Resource Planning (ERP) Rules, Rules 3600 through 3619; and the rules that govern resource acquisitions involving QFs, which fall under Small Power Producers and Cogenerators, Rules 3900 through 3928.  The Commission directed the Staff of the Colorado Public Utilities Commission (Staff) to work with stakeholders and other interested participants to develop draft rule changes that may be presented in a future NOPR.

3. As part of the pre-rulemaking process in Proceeding No. 17M-0694E, Staff has hosted workshops with stakeholders to discuss possible changes to the Electric Rules. At the July 11, 2018, workshop, which focused on the rules as they pertained to QFs, various stakeholders presented information about the history of QF projects developed in Colorado and about the small power producers that have been awarded contracts through competitive bidding.  In response to the information provided by the stakeholders, Staff recognized that the current provisions addressing QFs in the Electric Rules could be made substantially clearer in relation to the ERP rules and the RES rules. 

4. In particular, stakeholders noted that the second sentence of Rule 3902(c), providing that “[t]he utility is obligated to purchase capacity or energy from a qualifying facility only if the qualifying facility is awarded a contract under the [ERP] process” (emphasis added) had not been updated to reflect the various alternative avenues for utility resource procurement in later-promulgated ERP and RES rules for a QF to present a contract or legally enforceable obligation from a utility.

5. Representative participants with an interest in the subject matter of this rulemaking, including Public Service Company of Colorado, legal counsel to QFs and other small power producers, and small power producers themselves, participated informally with Staff during the July 11, 2018 workshop. Due to the feedback received during that workshop, including input from industry and other stakeholders, the Commission proposes modifying and improving the Electric Rules as outlined in Attachments A and B.

C. Discussion

6. The purpose of this rulemaking is to address a potentially contradictory provision in the Electric Rules to harmonize Rule 3902(c) with other changes to 4 CCR 723-3 that have taken place over the years. Through this NOPR, we propose to strike the second sentence of Rule 3902(c) because it conflicts with Commission practice and rules, including without limitation, Rule 3615(a), which exempts projects of not more than 30 MW from the standard provisions requiring competitive bidding in the ERP Rules. By striking the second sentence of Rule 3902(c), the Commission clarifies that the ERP process is not the only opportunity for QFs to receive a contract or legally enforceable obligation from a utility.

7. We appreciate stakeholder participation in the Commission’s current and planned comprehensive review of the resource provisions in the Electric Rules.  There are both ongoing and anticipated opportunities for stakeholders to propose improvements addressing the complex and interrelated provisions in those rules.  We continue to encourage appropriate filings as permitted by the entire scheme of Commission rules; however, the comprehensive examination of the Electric Rules now underway will take time to complete.  Due to the direct stakeholder feedback in the ongoing pre-rulemaking processes in Proceeding No. 17M-0694E, this proposed revision to Rule 3902(c) – separate from the comprehensive rule considerations – could encourage efficiencies and appropriate filings, while at the same time avoiding conflict between certain existing provisions in the rules. 

D. Conclusion

8. The statutory authority for the rules proposed here is found at §§ 24-4-101 et seq., 40-2-108, -124, C.R.S.

9. Prior to our issuance of this NOPR, consistent with § 24-4-103(2), C.R.S., representative groups of participants with an interest in the subject matter of this rulemaking were established, submitted views, and participated informally on the proposal under consideration.  These participants are included on the list of persons who receive notification of the NOPR.

10. The proposed rules in legislative (i.e., strikeout/underline) format (Attachment A) and final format (Attachment B) are available through the Commission’s Electronic Filings 
(E-Filings) system at:
https://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=18R-0492E.

11. The Commission will conduct a hearing en banc on the proposed rules and related issues on September 14, 2018.  

12. The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to 
file comments before the hearing, the Commission requests that comments be filed no later 
than August 24, 2018, that any pre-filed comments responsive to the initial comments be submitted no later than September 7, 2018, and that any changes are proposed in legislative redline format.  The Commission prefers that comments be filed using its E-Filing System 
at https://www.dora.state.co.us/pls/efi/EFI.homepage in this proceeding.  The Commission will consider all submissions, whether oral or written.

13. Interested persons may provide oral comments at the public hearing unless the Commission deems oral presentations unnecessary.

II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking including Attachments A and B shall be filed with the Colorado Secretary of State for publication in the August 10, 2018, edition of The Colorado Register.

2. A hearing on the proposed rules and related matters shall be held as follows:

DATE:
September 14, 2018 

TIME:
9:00 a.m. until not later than 5:00 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

3. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral presentation unnecessary.  The Commission prefers and encourages interested persons to pre-file comments in this proceeding (18R-0492E) through its E-Filing System at:

https://www.dora.state.co.us/pls/efi/EFI.homepage.

4. The Commission requests that initial pre-filed comments be submitted no later than August 24, 2018, and that any pre-filed comments responsive to the initial comments be submitted no later than September 7, 2018.  The Commission will consider all submissions, whether oral or written.

5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
July 25, 2018.
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