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I. BY THE COMMISSION

A. Statement

1. The Commission opened a proceeding to determine whether funds are no longer required by the High Cost Support Mechanism (HCSM) to support basic service through its findings of effective competition such that funds may be allocated for broadband deployment, consistent with § 40-15-509.5, C.R.S. Upon opening the proceeding, we proposed the allocation of $10.8 million to support broadband deployment in unserved areas of Colorado, and invited interested persons to submit comments or briefing, in addition to intervention requests, by July 13, 2018.  

2. Through this Decision, we grant the intervention filed July 11, 2018, by Colorado Telecommunications Association (CTA). We find $10.8 million is no longer necessary for universal basic voice service, as discussed below, and authorize the HCSM Administrator to allocate these funds to support rural broadband deployment in Colorado, as soon as possible. 

B. Discussion
3. Through its decision opening this proceeding, the Commission described allocations it has made for rural broadband deployment, pursuant to § 40-15-509.5, C.R.S. Since 2014, legislative reforms to Article 15 of Title 40, and specifically § 40-15-509.5(3), C.R.S., permit allocations to broadband from HCSM funds the Commission finds are no longer necessary for basic voice service pursuant to findings of effective competition. The Commission has allocated over $12 million for broadband deployment, and found approximately 102 wire center serving areas to have effective competition.   
4. As described in our decision opening this proceeding, the Commission’s findings of effective competition and allocations to broadband deployment have been ongoing and litigious. Until recently, 15 wire center serving areas continued to be challenged through litigation filed by NE Colorado Cellular, Inc., doing business as Viaero Wireless in Morgan County District Court (Court).  The Court dismissed a majority of the case in 2017 and lifted a court-ordered suspension, after which the Commission was able to allocate $9.45 million to broadband deployment. Through the Court’s order issued June 14, 2018, the Court dismissed the remaining issues in the judicial appeal, with prejudice, and vacated the remaining court-ordered suspension of the Commission’s findings of effective competition in 15 wire centers. 

5. On June 27, 2018, the Commission discussed at its weekly meeting whether to open this proceeding.  We considered calculations of the HCSM Administrator, and stated our expectation that $10.8 million was no longer necessary for basic service. We further stated our interest in allocating these funds to broadband deployment as soon as practically possible.  

6. CTA filed a motion on July 11, 2018, requesting intervention pursuant to Rule 1401(c), 4 Code of Colorado Regulations 723-1 of the Commission’s Rules of Practice and Procedure. It states it is a trade association, comprised of approximately 26 rural local exchange carriers throughout Colorado, and that “[s]everal CTA members are [HCSM] recipients.”  CTA claims that modification to the HCSM directly affects the tangible and pecuniary interests of its members.  CTA does not include an objection to a $10.8 million allocation to broadband deployment, nor does it request a hearing in this matter.   

7. No additional comments or requests for intervention were filed.

C. Findings and Conclusions

8. We grant CTA permissive intervention in this matter pursuant to the standards in Rule 1401.  CTA’s filing does not object to the proposed transfer, and we consider the matter unopposed. 

9. Section 40-15-509.3, C.R.S., states that the Commission may allocate the HCSM for the deployment of broadband service from funds it determines are no longer required for the HCSM to support universal basic service through an effective competition determination.  The Commission may fund the deployment of broadband service in unserved areas of the state through the use of the HCSM surcharge and surcharge rate in effect on May 10, 2014.  The surcharge rate of 2.6 percent has not changed since the Commission opened this proceeding, and is the same as was in effect on May 10, 2014.

10. With the Court vacating its suspension of the Commission’s findings for the 15 areas previously in dispute, to date, the Commission has made findings of effective competition for 102 wire center serving areas throughout Colorado.  Dismissal of the pending appeal, with prejudice, and vacating the court-ordered suspension, enables the Commission to consider whether the current HCSM fund balance includes reserved amounts that are no longer necessary for basic voice service through our findings of effective competition.  

11. Maintaining a reserve for the HCSM is within the Commission’s discretion.  Historically, this reserve accounts for administration costs and uncertainties of distributions from the fund.  As discussed in our decision opening this proceeding, with settlement for disbursement through the year end of 2018, and prescriptive disbursements based on statutory language starting in 2019, accounting for the HCSM can be anticipated with more certainty than in prior years.  

12. We affirm our finding that a limited reserve is most appropriate. Given the relative certainty of distributions, and reliance on contribution amounts, funding for basic voice service is not in jeopardy even assuming contributions in coming years decline.   We therefore find a minimum reserve of $2 million is sufficient to cover limited uncertainties that may arise regarding basic service contributions and disbursements, in addition to administration costs of the fund. 

13.   The remaining reserve balance of $10.8 million is no longer necessary for basic voice service, given Commission findings of effective competition, including the findings for 15 wire center serving areas no longer subject to court-ordered suspension.  

14. We authorize the HCSM Administrator to allocate this amount to the deployment of broadband, consistent with § 40-15-509.5, C.R.S. The HCSM Administrator shall transfer these amounts as soon as possible after issuance of this Decision.   

15. We find good cause to close this proceeding upon allocation of these funds. 

II. ORDER

A. The Commission Orders That:

1. The Motion for Intervention filed by Colorado Telecommunications Association on July 11, 2018, is granted, consistent with the discussion above. 

2. Consistent with § 40-15-509.5, C.R.S., $10.8 million is no longer required by the high cost support mechanism (HCSM) to support basic voice service, as discussed above.

3. We authorize the HCSM Administrator to allocate $10.8 million no longer necessary for basic service from the HCSM to support rural broadband deployment as soon as possible. 

4. This proceeding is closed.

5. The 20-day period provided in § 40-6-116, C.R.S., within which to file applications for Rehearing, Reargument, or Reconsideration, begins on the first day following the effective date of this Decision. 

6. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 19, 2018.
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