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I. BY THE COMMISSION

A. Statement

1. Through this Decision we: (1) grant the motion filed July 11, 2018, by Public Service Company of Colorado (Public Service or Company) for extraordinary protection of highly confidential bid information; (2) deny the motion filed July 12, 2018, by the Colorado Renewable Energy Society (CRES) to intervene out of time; and (3) shorten to seven days the response time to the motion filed July 16, 2018, by Western Resource Advocates (WRA) requesting to strike portions of the testimony of Coalition of Ratepayers’ witness 
Mr. Charles Griffey. 

2. In addition, this Decision establishes filing deadlines and hearing procedures prior to the hearings scheduled in this Proceeding for August 1 and 2, 2018.
B. Motion for Extraordinary Protection

3. On July 11, 2018, Public Service filed an unopposed motion seeking extraordinary protection of certain highly confidential bid information from the Company’s ongoing Electric Resource Plan (ERP) in Proceeding No. 16A-0396E, which the Company states it produced in response to a discovery request by the Coalition of Ratepayers. Public Service explains that the Coalition of Ratepayers requested the Strategist® output files for the Preferred Colorado Energy Plan Portfolio (CEPP), the Alternative CEPP, and the Preferred ERP Portfolio.
4. As the party seeking a determination that this information is highly confidential and that extraordinary protection is required, Public Service bears the burden of proof. Rules 1101(b) and 1500 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. Specifically, Public Service must show the information is highly confidential, the existing protections for confidential information are insufficient, and, if adopted, the highly confidential protections proposed by Public Service will afford sufficient protection for the information. Rule 1101(b)(IV), 4 CCR 723-1. 
5. Under the confidentiality conditions in Rule 3614(b) of the Commission’s Rules Regulating Electric Utilities, 4 CCR 723-3, in any proceeding related to an ERP, Public Service must provide information claimed to be highly confidential under Rule 1101(b) to “a reasonable number of” attorneys and subject matter experts representing a party, subject to the attorneys and experts signing an appropriate non-disclosure agreement.
6. In its motion, Public Service explains this highly confidential information could be used to the competitive advantage of bidders in the Company’s ongoing ERP. Public Service states that it seeks extraordinary measures to protect this highly sensitive and confidential information from disclosure beyond the necessary group of regulators, attorneys, and subject matter experts who need access to this information for purposes of this Proceeding. 
7. Public Service states the motion is unopposed and requests a waiver of response time. Given that the motion is unopposed, we grant the request and waive response time.

8. We conclude that these Strategist® output files should be afforded consistent protection as we previously ordered in the ERP proceeding. See Proceeding No. 16A-0396E, Decision No. C16-0663-I (July 15, 2016) (granting Public Service’s request for extraordinary protection of seven categories of highly confidential information). Accordingly, we grant the motion.  Parties’ access to this information is subject to the restrictions in Rule 3614(b), 4 CCR 723-3.
C. Late-Filed Intervention

9. On July 12, 2018, CRES filed an unopposed motion to intervene out of time. CRES states that it is a Colorado nonprofit corporation engaged in promoting energy efficiency and renewable energy development in Colorado. CRES states its membership includes over 700 individual and household members “dedicated to working with the state’s consumers, businesses[,] and utilities to advance renewable energy and energy efficiency in a manner that supports the economy and the environment.”
 CRES states its members’ tangible and pecuniary interests will be affected, and it has a unique perspective on accelerated depreciation and Renewable Energy Standard Adjustment (RESA) reduction, especially with respect to the potential for lowering future RESA collections. 

10. CRES explains that it intervenes at this late stage because the filing of the 
120-Day Report in the ERP proceeding significantly changed the facts that exist now from those known at the time of the original filing. However, CRES does not further explain how or what changed facts compel its intervention at this time in this proceeding. CRES further states that the parties who joined the stipulation in the ERP proceeding, prior to the actual bids, now “appear” constrained to modify their positions based on the new information available. Finally, CRES states it only recently acquired the legal and financial resources to intervene and join the deliberations in this Proceeding.
11. CRES states that Public Service takes no position on the motion but that the Company notes it is very late in the proceeding to intervene, given that all testimony deadlines have passed and the evidentiary hearing is scheduled for August 1 and 2, 2018.
12. CRES requests permissive intervention. Rule 1401(c) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, states in relevant part: 
A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. … The Commission will consider these factors in determining whether permissive intervention should be granted. Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.
13. Pursuant to Rule 1401(a), 4 CCR 723-1, the Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements. 

14. Finally, pursuant to Rule 1500, 4 CCR 723-1, the person seeking leave to intervene by permission bears the burden of proof with respect to the relief sought. 
15. We find that CRES fails to show good cause to intervene at this late stage, or that its late intervention would “advance the just resolution” of the proceeding, as required in Rule 1401(c). All testimony has been filed, and hearings are scheduled within two weeks. 
16. Further, we find that CRES fails to adequately state the “specific grounds” it relies on to intervene. CRES notes its interest in energy efficiency and renewable energy and cites the 120-Day Report filed in the ERP proceeding as the catalyst for its intervention in this proceeding. CRES fails to state grounds specific to this proceeding that warrant intervention.   

17. Finally, it is unclear that CRES’ interests are not already represented. Not all parties joined the settlement. In addition, the test for adequate representation relies on identity of interest rather than disagreement over litigation strategy. The “appearance” that settling parties are constrained in their advocacy does not constitute a differentiation of interests required by Rule 1401(c), 4 CCR 723-1. 

18. We find CRES’ motion is insufficient to meet the standards set forth in Rule 1401(c), 4  CCR 723-1, to allow its late intervention. We deny the motion to intervene.
D. Shortened Response Time to Motion to Strike

19. On July 16, 2018, WRA filed a motion to strike portions of the testimony of Coalition of Ratepayers’ witness Mr. Charles Griffey. WRA asserts that Mr. Griffey’s testimony is beyond the scope of this proceeding and responds to information not in the record. WRA requests response time be shortened to seven days. 

20. We grant WRA’s request to shorten response time. Responses to WRA’s motion to strike are due no later than July 23, 2018, at 5 p.m. This shortened response time balances the need to allow appropriate time for parties to respond to the motion and the need for the Commission to provide direction to the parties prior to the August 1 and 2, 2018 hearings. We anticipate discussing the merits of the motion at our July 25, 2018 weekly meeting. 

E. Filing Requirements

21. In light of the approaching evidentiary hearing, we require any stipulation and settlement agreement be to filed no later than July 27, 2018, at 12 p.m., noon.
22. We require corrections to pre-filed testimony and exhibits to be filed no later than July 27, 2018, at 12 p.m., noon.
23. We require all prehearing motions to be filed no later than July 27, 2018, at 12 p.m., noon. Responses to prehearing motions shall be filed no later than July 30, 2018, at 5 p.m.
24. We direct Public Service to confer with the parties for the purpose of developing a proposed order of witnesses for the hearings and estimated cross-examination times. Public Service likewise shall identify the witnesses whom the parties do not intend to cross-examine, so the Commissioners may be prepared to discuss which witnesses may be excused from the hearing as a preliminary matter at the start of the hearings on August 1. In addition, Public Service shall confer with the parties to propose the order that parties will conduct 
cross-examination of each witness. Public Service shall file the witness order, cross-examination times, and cross-examination order, no later than July 27, 2018, at 12 p.m., noon.
25. We direct Public Service to confer with the parties for the purpose of developing an initial hearing exhibit list that includes the witnesses’ pre-filed testimony and exhibits. Public Service shall file a copy of this list no later than July 30, 2018, at 5 p.m. 
F. Hearing Procedures

26. Except as modified by this Decision, the presentation of evidence at hearing shall be done through the furnishing of a paper copy for the record in accordance with Rule 1501, 4 CCR 723-1.

27. With respect to pre-filed testimony and attachments, the parties are advised that, when offered as an exhibit at hearing, the paper copy of the hearing exhibit for the record must be identical to the pre-filed version, including corrections. The sponsoring party may provide only one paper copy of the pre-filed testimony and attachments to be marked as a hearing exhibit. The sponsoring party need not provide a paper copy of the pre-filed testimony and attachments either for the Commissioners or for the other parties.

28. Parties shall mark the hearing exhibits numerically and sequentially. The pre-filed testimony shall be grouped together by party (e.g., Public Service’s witnesses shall be grouped together) and witness (e.g., a witnesses’ direct, answer, and surrebuttal testimony shall be grouped together). Confidential and highly confidential hearing exhibits should be marked as such (e.g., Confidential Hearing Exhibit No. XXA, Highly Confidential Hearing Exhibit No. XXB) and provided in separate and sealed envelopes.

29. A party wishing to admit a document used for impeachment or rebuttal may do so by presenting a paper copy of the document at the time of the hearing. The sponsoring party must have sufficient paper copies of each document to provide one copy for the record, one copy to each Commissioner, at least one copy to Commission counsel and advisors, and at least one copy to each of the other parties.

30. Rule 1501(c), 4 CCR 723-1, shall govern administrative notice in this matter. A party shall not request the Commission take administrative notice of a document simply because it is in the Commission’s files, unless a party indicates, with specificity, every fact of which it wishes to request administrative notice. A party that requests administrative notice of a document should be required to provide a complete copy of the document so that the document can be marked as a hearing exhibit.

31. If counsel intends to examine a witness about a statutory provision, Commission rule, or Commission decision, then, at the evidentiary hearing, counsel must have a copy of the statute, rule, or decision to provide to the witness and each Commissioner, at least one copy to provide to Commission counsel and advisors, and a copy to provide to counsel for the party sponsoring the witness.

32. Parties shall pre-mark their hearing exhibits corresponding to the pre-filed testimony and exhibits prior to the start of hearings on August 1. A court reporter will be available in Hearing Room B on August 1, 2018, starting at 9:00 a.m.

33. Parties shall confer regarding the admissibility of their witness’ prefiled testimony and exhibits and be prepared to address, as a preliminary matter at the start of hearings on August 1, whether these exhibits may be stipulated into the evidentiary record.

34. We direct the parties to review the Commission’s rules governing the treatment of confidential and highly confidential information. We expect the cross-examination of witnesses to be structured in a manner that minimizes the instances when the hearing room must be cleared for purposes of protecting confidential and highly confidential information.

II. ORDER

A. It Is Ordered That:

1. The motion for extraordinary protection of highly confidential bid information filed by Public Service Company of Colorado on July 11, 2018, is granted, and response time to the motion is waived.
2. The motion to intervene out of time filed by the Colorado Renewable Energy Society on July 12, 2018, is denied, and response time to the motion is waived. 
3. Response time to the motion to strike filed on July 16, 2018, by Western Resource Advocates, is shortened to July 23, 2018, at 5 p.m.

4. All parties shall comply with the filing deadlines and hearing procedures detailed above.

5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 19, 2018.
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________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� CRES motion ¶ 4, pp. 3 and 4.
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