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I. by the commission

A. Statement
1. Through this Decision, we deny the Motion to Intervene Out of Time filed on June 21, 2018, by Primary Energy Recycling Corporation (Primary Energy).  

2. In addition, we grant, in part, the Motion to Extend Time to File the Independent Evaluator Report filed on June 29, 2018, by Public Service Company of Colorado (Public Service or Company). Consistent with the discussion below, we:  (1) establish July 13, 2018, as the deadline for the Independent Evaluator (IE) to file its report; (2) affirm the date for parties to file comments on the 120-Day Report; (3) permit the parties to, no later than August 2, 2018, file limited supplemental comments responsive to the IE’s report of no more than ten pages; (4) set August 9, 2018, as the deadline for Public Service to file comments; and (5) grant waivers of Rules 3613(e), (g), and (h) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3. 
B. Late-Filed Interventions

3. On June 21, 2018, Primary Energy filed a motion to intervene out of time. Primary Energy represents that it builds, owns, and operates “clean and efficient alternative energy projects.” Primary Energy states that it submitted a bid to Public Service in connection with this Electric Resource Plan (ERP) solicitation to provide Section 123 resource services to Public Service. 

4. Primary Energy states it was not practical nor economically efficient for it to participate in earlier portions of this Proceeding. Primary Energy claims it now has a pecuniary and tangible interest in this Proceeding as a “project bidder and a potential Section 123 Resource provider” and that these interests could be substantially and materially affected by this Proceeding. Primary Energy asserts that it needs access to highly confidential information in Appendix F to the 120-Day Report, regarding resources claiming Section 123 status, in order to assess the report and determine the nature and scope of its position. No party filed a response to Primary Energy’s motion to intervene out of time.

5. Primary Energy requests permissive intervention. Rule 1401(c) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, states in relevant part: 

A motion to permissively intervene shall state the specific grounds relied upon 
for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. … The Commission will consider these factors in determining whether permissive intervention should be granted.  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene. 

6. Pursuant to Rule 1401(a), 4 CCR 723-1, the Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements.

7. Finally, pursuant to Rule 1500, 4 CCR 723-1, the person seeking leave to intervene by permission bears the burden of proof with respect to the relief sought.  

8. We find that Primary Energy fails to show good cause to allow its late intervention. Primary Energy failed to file an intervention previously, despite two prior intervention periods in this Proceeding: the 30-day intervention period established by the Commission’s notice of the application in this Phase II, issued May 31, 2016; and the additional 14-day supplemental notice and intervention period established by the Commission through Decision No. C17-0730-I, issued September 6, 2017, after Public Service proposed an additional “Colorado Energy Plan” Portfolio. Primary Energy explains that its reason for intervention at this late stage is that it bid into Phase II and now needs access to confidential information. This reasoning fails to show good cause for the timing of its late intervention.

9. Further, Primary Energy states no purpose to intervene other than competitive interests in the current ERP, and seeks to obtain competitive Section 123 resource bid information. Under the confidentiality conditions in the Commission Rules, including Rule 3614 of the Commission’s Rules Regulating Electric Utilities, 4 CCR 723-3, parties are required to limit certain information to designated experts and attorneys. The confidential information explicitly cannot be provided to “any third party who is or may become a bidder responding to future electric resource planning solicitations or otherwise relating to the acquisition of, contracting for, or retirement of electric generation facilities in Colorado” (emphasis added). Rule 3614(b)(I), 4 CCR 723-3. Accordingly, Primary Energy’s request to access confidential information does not provide good cause to intervene in this Proceeding as a competitive bidder seeking access to confidential information. 

10. We deny the motion to intervene out of time. 

C. Extension of the Time to File the Independent Evaluator Report

11. By Decision No. C17-0494, issued June 15, 2017, the Commission approved the use of an IE. Pursuant to Rule 3613(e), 4 CCR 723-3, the IE must file its report assessing whether Public Service conducted a fair bid solicitation and evaluation process, no later than 30 days after the filing of the 120-Day Report. Public Service filed the 120-Day Report on June 6, 2018, which set the deadline for the IE to file its report no later July 6, 2018. 

12. On June 29, 2018, Public Service filed a Motion for Partial Waiver of Rules 3613(e)-(h) to Provide an Extension of Time to File the Independent Evaluator’s Report (Motion). In its Motion, Public Service requests to vacate the July 6, 2018, deadline for the IE to file its report and to extend the deadline to July 16, 2018.  

13. Public Service represents that it files the Motion on behalf of the IE. Public Service states that it has conducted a fair bid solicitation evaluation process. In support of the request for additional time, Public Service states that the IE has informed the Company that it needs additional time to complete the report because of the complexity of the bid solicitation and evaluation process and because of the July 4 holiday. 

14. Public Service maintains that the ten-day delay in filing the IE’s report requires a modification to the remainder of the dates in the procedural schedule. Pursuant to Rules 3613(f) and 3616(g), 4 CCR 723-3, intervener comments on the 120-Day Report and Public Service comments are determined by the filing date of the 120-Day Report.  To ensure the parties have full time in which to file their comments, the Company suggests: moving the filing of intervener comments to August 2, 2018; the filing of the Company’s comments to August 16, 2018; and the Commission’s Phase II decision to September 14, 2018.

15. Within its filing, Public Service states the movement of the IE’s report, the proposed deadlines for parties’ comments, and the suggested date for issuing the Commission’s Phase II decision requires waivers of Rules 3613(e) through (h), 4 CCR 723-3. The Company includes a motion for waiver of those rules.

16. On November 28, 2017, Public Service received bids to its all-source competitive bid solicitation in this ERP.

17. By Decision No. C17-0823-I, issued on October 11, 2017, the Commission, established April 27, 2018, as the date for the filing of the 120-Day Report. 

18. By Decision No. C18-0051-I, issued on January 19, 2018, the Commission granted Public Service’s request to allow bidders to refresh their bid prices and established a new procedural schedule in Phase II, including affirming April 27, 2018, as the date for the filing of the 120-Day Report. 

19. By Decision No. C18-0253-I, issued on April 13, 2018, the Commission granted a first request to extend the timeline for Public Service to file its 120-Day Report and established May 7, 2018, as the new filing date.  On May 9, 2018, the Commission granted an additional extension to file in the 120-Day Report no later than June 6, 2018, in Decision No. C18-0325-I. As a result of the extensions sought by Public Service, the 120-Day Report was filed roughly 40 days after it was originally supposed to be filed. 

20. Phase II of an ERP is structured to ensure the freshness of the bids received. To date, we have granted several extensions to the filing of the 120-Day Report, which is of central importance to the Commission’s determination of a cost-effective portfolio of resources.  

21. We direct the IE to file its report no later than July 13, 2018.

22. Parties shall file their comments on the 120-Day Report no later than July 23, 2018. 

23. The role of the IE is to review the process used. The IE will not assess the bids or the portfolios. We anticipate that parties will focus their comments on the 120-Day Report in an effort to help the Commission determine which, if any, of the portfolios is cost-effective. To provide parties an opportunity to inform the Commission of their view on the IE’s report, we allow limited supplemental comments to be filed no later than August 2, 2018. These additional comments shall be limited only to the IE’s report and to a maximum of ten pages. 

24. Public Service shall file its comments no later than August 9, 2018. 

25. We grant the requested waiver of Rules 3616(e), (f), and (g), 4 CCR 723-3, as requested to permit the filings from the IE and Public Service to allow the revised schedule.  In addition, and to accommodate the change in schedule, on our own motion, we waive Rule 3616(h), requiring the Commission to issue its written Phase II decision within 90 days after the filing of the 120-day report.
 
II. ORDER

A. It Is Ordered That:

26. The Motion to Intervene Out of Time of Primary Energy Recycling Corporation, filed June 21, 2018, is denied, consistent with the discussion above. 
27. The Motion to Extend the Time to File the Independent Evaluator Report of Public Service Company of Colorado, filed June 29, 2018, is granted, in part, consistent with the discussion above.
28. The Independent Evaluator shall file its report pursuant to Rule 3613(e), 4 Code of Colorado Regulations (CCR) 723-3, no later than July 13, 2018. 
29. Parties seeking to comment on the Independent Evaluator’s report may file comments of not more than ten pages, which must be filed no later than August 2, 2018. 

30. Public Service Company of Colorado shall file its comments under Rule 3613(g), 4 CCR 723-3, no later than August 9, 2018. 

31. Rules 3616(e), (f), (g), and (h), 4 CCR 723-3, are waived to accommodate the revised scheduled, consistent with the discussion above. 

32. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 11, 2018.
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� The Commission continues to intend issuance of a decision in early September of 2018. 
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