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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the City and County of Denver (Denver) on May 7, 2018, requesting authority to abolish the at-grade and grade separated crossings on the BNSF Railway Company (BNSF) Market Street Line from East 40th Avenue south including the grade separated crossing of East 40th Avenue, National Inventory No. 057036T; the at-grade crossings of East 39th Avenue east of Adams Street, no current National Inventory Number; Madison Street, National Inventory No. 057035L; East 39th Avenue at Cook Street, National Inventory No. 057034E; Adams Street at 39th Avenue, National Inventory No. 057033X; and to administratively close 32 crossings along the Market Street Line from Monroe Street to 19th Street at Market Street in Denver, State of Colorado.

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on May 22, 2018.

3. Notice of proposed closure of the five crossings with the BNSF was posted at the crossings by Denver on May 22, 2018 as stated in the Affidavit of Ryan Crum and filed with the Commission on May 23, 2018.  The Affidavit included photos of the notices posted at the subject crossings.

4. On June 21, 2018, BNSF filed a Passive Notice of Intervention.  BNSF does not contest or oppose the Application.
5. The Commission reviewed the record in this matter and deems the Application complete within the meaning of § 40-6-109.5, C.R.S.

6. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

7. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the Application.
8. Denver requests the authority to abolish five existing highway-rail crossings including the grade separated crossing of East 40th Avenue, and the at-grade crossings of East 39th Avenue east of Adams Street, East 39th Avenue at Cook Street, Madison Street, and Adams Street.  Closure will involve removal of track, crossing panels/surfaces, and railroad crossing related signage.  The subject crossings are no longer needed for BNSF railroad operations. 

9. Additionally, there are 32 crossings that have had track removed and have been closed in the US DOT Database for which there are no Commission decisions approving closure of the crossings.  Denver notes that there was a closure proceeding that included these crossings before the Commission as part of Proceeding No. 94A-063R, which included intrastate abandonment of track.  Crossing closures would have been part of that abandonment.  The Commission dismissed Proceeding No. 94A-063R after the Interstate Commerce Commission Termination Act of 1996 formed the Surface Transportation Board and removed intrastate rail abandonment jurisdiction, but did not remove crossing authority.  The instant proceeding corrects this oversight. 
10. Denver proposes to abolish and remove the tracks to construct a multi-use pathway and storm water improvements. 
11. Denver estimates the cost of this project at $28,000 with Denver paying for all costs of the project.

12. Denver proposes to start the removal in mid-September 2018 and be completed within nine months after the project commences. Denver will be required to inform the Commission in writing that all work is complete within ten days of completion.  The Commission will expect this letter no later than June 30, 2019.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  

13. The National Inventory Forms for the five subject crossings will need to be updated to show the crossings as closed.  These updated forms for the five crossings in this proceeding will need to be filed in this proceeding by BNSF by June 30, 2019.  The National Inventory Forms for the remaining 32 crossings already show the crossings as closed.

14. With the removal of the tracks and signage through the subject crossings, any potential highway-rail grade crossing safety issues at the crossings will be eliminated thereby preventing accidents and promoting public safety.  Because the roadway will remain, no motor vehicle drivers will be inconvenienced by closure of the roadway.   

C. Conclusions

15. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

16. No intervenor that filed a petition to intervene or other pleading contests or opposes the abolishment of the seven subject crossings.

17. Because the Application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

18. Based on the Findings of Fact, the Application is granted consistent with the discussion above.

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the City and County of Denver (Denver) on May 7, 2018, requesting authority to abolish the at-grade and grade separated crossings on the BNSF Railway Company (BNSF) Market Street Line from East 40th Avenue south including the grade separated crossing of East 40th Avenue, National Inventory No. 057036T; the at-grade crossings of East 39th Avenue east of Adams Street, no current National Inventory Number; Madison Street, National Inventory No. 057035L; East 39th Avenue at Cook Street, National Inventory No. 057034E; Adams Street at 39th Avenue, National Inventory No. 057033X; and to administratively close 32 crossings along the Market Street Line from Monroe Street to 19th Street at Market Street in Denver, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The intervention of BNSF is granted.

3. The Application is granted.

4. Denver is authorized and ordered to proceed with the closure of the five subject crossings by removal of rail and all related railroad crossing signage.

5. The 32 crossings shown in Exhibit E to the Application are administratively closed.

6. Denver is required to inform the Commission in writing that the crossing abolishments are complete within ten days after completion.  We shall expect this letter by June 30, 2019.  However, we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

7. The National Inventory Forms for the five crossings subject to abolishment in this proceeding need to be updated to show the crossings as closed and BNSF is required to file the updated National Inventory Forms in this proceeding by June 30, 2019.

8. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

9. The Commission retains jurisdiction to enter further decisions as necessary.

10. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 27, 2018.
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