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I. STATEMENT
A. Winter Storm URI

1. The State of Colorado and other states in the central United States experienced extremely cold weather beginning February 13, 2021.  During this weather event, which came to be called Winter Storm URI, prices on the natural gas commodity market rose to as much as $190 per MMBtu at the Rocky Mountain - Cheyenne Hub and $150 per MMBtu at the West Texas Permian Basin – Waha Hub.  Natural gas prices prior to the cold weather were running in the range of approximately $2 to $3 per MMBtu.  The extraordinarily high market costs caused Colorado utilities to incur extraordinarily high expenses in the procurement of natural gas for their gas utility customers and for operating their gas-fired electric generation units.

B. Procedural History Before this Proceeding

2. On March 23, 2021, the Commission issued Decision No. C21-0179 that opened Proceeding No. 21M-0130EG to consider the impacts of the Winter Storm URI on the revenue requirements and rates of Colorado’s investor-owned electric and natural gas utilities. 
The Commission joined Black Hills Colorado Electric, LLC (Black Hills) and the other 
investor-owned utilities that operate in Colorado as indispensable parties to this Proceeding. 

3. The Commission issued Decision No. C21-0261 on April 30, 2021 that ordered “the utilities that are indispensable parties to this Proceeding to file applications to address the recovery of the costs incurred as a result of [Winter Storm URI] from their customers through rates.”
  Decision No. C21-0261 also specified that, in each application, the filing utility was required to include:

· A detailed timeline of events and when information was available to the utility, covering weather forecasts, load forecasts, gas hub pricing, actual gas purchases, gas supply offers received, actual gas usage, storage withdrawals, customer communication, curtailments, contract price settlement, etc.

· A detailed accounting of timing, volumes, and pricing of all gas supplies used to serve customer load over the period including long and short-term purchases, storage withdrawals, and pipeline balancing volumes and charges by rate area, as suggested by Staff.

· A detailed accounting of gas storage including volumes in storage prior to the event, withdrawal limits, volumes used over the course of the event, etc., by rate area, as suggested by Staff.

· A detailed accounting of actual gas demand by rate area and customer class, as suggested by Staff.

· All customer communications with details on the timing and distribution of the communications and estimated impact on customer behavior, as suggested by Staff.

· Information regarding baseline February gas forecasts for the implementation of the utility’s GCA including: expected gas demand, volume, and pricing of purchases, storage volume and pricing, and any other costs included in the GCA, as suggested by Staff.

· A detailed description of the management review process for the gas supply and demand decisions over the event period, including details regarding when and how decisions were made as to gas supplies (both purchased and in storage), what and when to communicate with customers, what other actions were discussed or taken to address the extraordinary event, etc., as suggested by Staff. Likewise, the application filing shall explain when the utility was aware of the extraordinary pricing, who within the utility approved the gas purchasing, as well as other actions taken or not taken.

· A detailed description of the utility’s response to events in relation to their corporate parent, as suggested by the OCC and CEO.

· A detailed account of any defaults on gas deliveries during the event and the utility’s recourse and stage of recompense, as suggested by the OCC and CEO.

4. The Commission also required each utility to provide with their applications:

· annual revenue requirements and bill impacts for each year for the following three forms of cost recovery through rates:

· Costs incurred in response to the February 2021 extreme weather event amortized over 24 months with no carrying costs recovered from ratepayers.

· Costs incurred in response to the February 2021 extreme weather event amortized over 60 months with carrying costs recovered from ratepayers calculated at the utility’s weighted average cost of long-term debt.

· Costs incurred in response to the February 2021 extreme weather event amortized over 84 months with carrying costs recovered from ratepayers calculated at the cost of senior secured bonds rated “AA” or “AA2” or better by at least one major independent credit rating agency or some other reasonable measure of financing the amortization through securitization.

C. Procedural History of this Proceeding

5. On May 18, 2021, Black Hills filed the Verified Application (Application) required by the Commission in Decision No. C21-0261.  With the Application, Black Hills filed the testimony of Michael J. Harrington, Donald E. Stahl, and Kent J. Kopetzky supporting the Application, a Motion for Alternative Form of Notice, and a Motion for Extraordinary Protection.

6. On May 19, 2021, the Commission issued notice of the Application. 

7. On May 20, 21, and June 14, 2021, Commission Trial Staff (Staff), the Office of the Utility Consumer Advocate (UCA), and the Colorado Energy Office (CEO) filed notices of intervention by right, respectively.

8. On June 4, 2021, the Commission granted with modifications, Black Hills’ Motion for Alternative Form of Notice in Decision No. C21-0327-I.  

9. On June 11, 2021, Holcim (U.S.) Inc. (Holcim) filed a Motion to Permissively Intervene in this proceeding (Motion to Permissively Intervene).  

10. On June 30, 2021, the Commission referred the proceeding to an Administrative Law Judge (ALJ) by minute entry.  The proceeding was subsequently assigned to the undersigned ALJ. 

11. On July 23, 2021, the ALJ issued Decision No. R21-0457-I that granted Holcim’s Motion to Permissively Intervene and Black Hills’ Motion for Extraordinary Protection, scheduled a remote prehearing conference for August 18, 2021, and required the parties to confer about a procedural schedule and Black Hills to file a report of the conferral by August 11, 2021. 

12. On August 4, 2021, Black Hills filed the conferral report.  In the report, Black Hills reported that the parties had agreed to the following procedural schedule (Consensus Schedule):

	Event
	Deadline

	Answer Testimony
	September 24, 2021

	Rebuttal/Cross-Answer Testimony
	October 25, 2021

	Stipulations

Settlement Agreements

Prehearing Motions
	November 12, 2021

	Corrections to Pre-Filed Testimony

Hearing Witness Matrix
	November 19, 2021

	Hearing
	November 29-30, 2021

	Statements of Position
	December 17, 2021


Black Hills also reported that the parties did not disagree regarding the need for a remote public comment hearing in this proceeding (Black Hills took no position on this question), but disagreed regarding the notice for such a hearing if it took place.  

13. On August 17, 2021, the ALJ issued Decision No. R21-0502-I that rescheduled the remote prehearing conference to August 25, 2021. 

14. On August 25, 2021, the remote prehearing conference took place.  Representatives for all of the parties attended.  

15. On September 1, 2021, the ALJ issued Decision No. R21-0531-I that accepted the Consensus Schedule of the parties with two modifications.  The approved schedule was as follows:

	Event
	Deadline

	Answer Testimony
	September 24, 2021

	Rebuttal/Cross-Answer Testimony
	October 25, 2021

	Stipulations

Settlement Agreements

Prehearing Motions
	November 12, 2021

	Corrections to Pre-Filed Testimony

Hearing Witness Matrix

Responses to Prehearing Motions
	November 19, 2021

	Hearing
	November 29-30, 2021

	Statements of Position
	December 13, 2021


Decision No. R21-0531-I also scheduled a remote public comment hearing for September 21, 2021.  

16. On September 9, 2021, the ALJ issued Decision No. R21-0560-I that memorialized the decision made at the remote prehearing conference requiring Black Hills to provide notice of the remote public comment hearing to its ratepayers by email, posting on its website, and bill insert or onsert.

17. On September 21, 2021, the remote public comment hearing took place from 
4:30 p.m. to 6:30 p.m.

18. On September 24, 2021, Staff filed the answer testimony of Nardos T. Ghebregziabher, Fiona Sigalla, and Gabe Dusenbury; UCA filed the answer testimony of 
Cory Skluzak, Ronald Fernandez, and Dr. Scott E. England; and CEO filed the answer testimony of Keith M. Hay.  

19. On October 22, 2021, Holcim filed the cross-answer testimony of Andrew J. Reger.  

20. On October 25, 2021, Black Hills filed the rebuttal testimony of Nick A. Wagner, Mr. Harrington, Mr. Stahl, and Mr. Kopetzky. 

21. On November 12, 2021, Black Hills filed an Unopposed Motion to Modify and Amend Procedural Schedule, Request for Waiver of Response Time, and Notice of Settlement in Principle (Unopposed Motion).  Black Hills stated that it had reached a settlement in principle with Staff, UCA, and CEO (Settling Parties) and requested that the approved schedule be modified to establish deadlines of November 17, 2021 and November 19, 2021 for the filing of a written settlement agreement and an accompanying motion to approve that agreement, and written testimony in support of the settlement agreement, respectively.  Black Hills also requested that the hearing dates of November 29 and 30, 2021 be maintained because Holcim is not a party to the settlement agreement.  

22. On November 15, 2021, the ALJ issued Decision No. R21-0732-I that granted the Unopposed Motion and directed that the parties should be prepared to present testimony at the hearing regarding the settlement agreement. 

23. On November 17, 2021, Black Hills filed the written Settlement Agreement and a Motion to Approve the Settlement Agreement.  

24. On November 19, 2021, Black Hills filed the written testimony of Mr. Harrington in support of the settlement agreement. 

25. On November 22, 2021, Holcim filed its response to the Motion to Approve the Settlement Agreement. 

26. On November 29, 2021, the hearing took place.  The following witnesses testified: Mr. Harrington (Black Hills), Ms. Ghebregziabher (Staff), Mr. Skluzak (UCA), 
Mr. Hay (CEO), and Mr. Reger (Holcim).  After concluding the testimony, the ALJ closed the evidentiary record and took the Application, Settlement Agreement, and the parties’ positions under advisement.  

27. On December 13, 2021, each of the parties filed a Statement of Position.  
II. PRE-SETTLEMENT POSITIONS AND SETTLEMENT AGREEMENT 

A. Extraordinary Gas Costs (EGC)

1. Pre-Settlement Positions

28. Black Hills defined the “extraordinary gas costs” resulting from Winter Storm URI as the total net cost of daily natural gas purchases for the five-day period from February 13 through February 17.
  Black Hills calculated the EGC in three steps.  First, Black Hills subtracted a market sale of gas it made during the five-day period for $775,000 from the total spot market purchases it made during the period ($24,501,920), which left $23,726,920.  Second, Black Hills repriced the spot purchases made during the five-days by multiplying the dekatherms purchased times an average price for the month of February 2021 excluding the prices over the five-day period, the result of which was $538,831.  Third, Black Hills subtracted the re-priced spot purchases ($538,831) from the sum of the actual spot market purchases less the market sale ($23,726,920).  Black Hills concluded that the resulting amount of $23,188,089 represents the EGC during the five-day period because Black Hills would not have incurred this cost but for the weather event from February 13 through February 17 and its impact on the gas market.
  Black Hills concluded that the re-priced spot market purchases ($538,831) do not constitute EGC and will be recovered through the Energy Cost Adjustment (ECA).
  

29. Staff agreed with the definition of EGC and the method for calculating those costs.
  UCA, CEO, and Holcim did not expressly address the definition.  UCA did not completely understand Black Hills’ method for calculating costs, but stated that it was “probably in agreement” with that methodology.
  Holcim also did not take issue with the methodology,
 and CEO did not address it.  
2. Settlement

30. In the Settlement Agreement, the Settling Parties agree with Black Hills’ EGC definition, Black Hills’ methodology used to calculate the EGC, and the resulting amount of EGC calculated by Black Hills ($23,188,089).
 

B. Proposed Disallowances

1. Pre-Settlement Positions

31. Staff proposed to subtract $330,931 in extra revenue collected from the increased demand caused by Winter Storm URI from the amount Black Hills seeks to recover in this proceeding, and disallow $1,185,750 due to Black Hills’ failure to adequately employ “proactive measures to utilize conservation appeals to reduce demand during” the event.
  As to the former, Black Hills experienced a higher load during Winter Storm URI than forecasted in its ECA filing in Proceeding No. 20AL-0526E,
 which resulted in an additional $330,931 in base rate revenue.
  According to Staff, it is not in the public interest for Black Hills to retain this extra revenue and instead it “should be used to offset a portion of the costs incurred from the fluctuations in the price of natural gas during the” Winter Storm URI.
  As to the latter, Staff asserted that Black Hills did not have a proactive conservation program and that such a program “could have reduced at least 5 percent of its total demand during th[e] emergency,”
 which would have “reduced the amount being requested for recovery in this Proceeding by at least $1,185,750.”

UCA recommended two disallowances totaling approximately $6.4 million.  First, similar to Staff, UCA recommended a disallowance of $3.8 million based on the assumption that “sufficient and effective [conservation] messaging” would have reduced demand by 10 percent.
  The assumption was based on the experience of Platte River Power Authority (PRPA), which is an interruptible transportation customer of Public Service Company of Colorado (Public Service).  According to Mr. Skluzak, Public Service curtailed or interrupted the supply of gas purchased by PRPA on February 14, 2021 until the morning of February 15, 2021.
  In response, PRPA issued conservation messaging that resulted in an immediate 10 percent decrease in demand, which prevented PRPA from having to purchase gas on the spot market.
  UCA used PRPA’s 10 percent demand decrease as the basis for arguing that if Black Hills had used 

32. conservation messaging similar to PRPA’s, it likewise could have reduced its demand by 
10 percent, which would have resulted in a decrease of $3,822,637 in gas costs.
  Second, UCA argued that Black Hills should have employed its oil-fired generating units during Winter Storm URI, which would have saved approximately $2.5 million.
 

33. CEO did not advocate for any specific disallowance, but recommended that the Commission “[a]pply a high standard of scrutiny to the individual and aggregated expenses proposed by the Company’s electric utility and whether the Company took all possible actions to reduce impacts on customers when determining whether full cost recovery is in the public interest and will result in just and reasonable rates.”
 
2. Settlement
34. The Settlement Agreement states that “Staff, the UCA, and CEO will no longer support or pursue cost disallowances.”

C. Offsets

1. Pre-Settlement Positions
35. In the Application, Black Hills did not propose to reduce the EGC by a dollar-for dollar reduction of regulatory liabilities.
  In contrast, Staff recommended offsetting the EGC by $7,152,595 in regulatory liabilities.
  Included within Staff’s recommended offsets is a regulatory liability associated with deferred maintenance for Black Hills’ diesel generating units in the amount of $859,044,
 to which Black Hills agreed in its rebuttal testimony.
  Again, CEO did not advocate for any specific offset, but recommended that the Commission determine whether any “regulatory liabilities [can] be used to offset” the EGC.”
 
2. Settlement
36. In the Settlement Agreement, the Settling Parties agreed that: (a) Black Hills will “deduct from the EGC an offset of $859,044 tied to the regulatory liabilities associated with deferred maintenance for the Company’s diesel generating units;” and (b) “[t]his regulatory liability will also be extinguished from the Company’s books and records.”

37. Black Hills also agreed to donate $450,000 to mitigate the impact of the Winter Storm URI on Black Hills’ customers.  According to the Settlement Agreement, the offset “is not recoverable from customers.”
  The Settling Parties agreed that Black Hills will incur half of the donation in 2021 and half in 2022.
  

D. Extraordinary Gas Cost Recovery Rider

1. Pre-Settlement Positions

38. In its Application, Black Hills proposed to recover the extraordinary costs from Winter Storm URI through a new rider labelled the “Extraordinary Cost Recovery Rider” (ECRR), which would be a volumetric rate that would appear as a new separate line item on customers’ bills.  While the ECRR would have a rate design that mirrors the ECA, it would be separate from the ECA.
  It would be applied after the Demand Side Management (DSM) and Renewable Energy Standard Adjustment (RESA) riders are applied.  Because the DSM and RESA riders are charged as a percentage of a ratepayer’s bill, adopting Black Hills’ proposal would ensure that adopting the ECRR would not increase the amount paid by ratepayers via the DSM and RESA riders.  Black Hills proposed to start recovery of the extraordinary costs resulting from Winter Storm URI through the ECRR on November 1, 2021.
  At the end of the amortization period, Black Hills proposed to stop charging the ECRR and then include any remaining net balance either positive or negative in Black Hills’ next ECA true-up calculation.
  

39. Staff, UCA, and CEO agreed with Black Hills’ ECRR proposal.
   
2. Settlement

40. The Settlement Agreement adopts Black Hills’ original proposal included in the Application.
  However, unlike the Application that refers the rider as the “Extraordinary Cost Recovery Rider,” the Settlement Agreement refers to it as the “Extraordinary Gas Cost Recovery Rider” (EGCRR). 
E. Amortization Period

1. Pre-Settlement Positions

41. In the Application, Black Hills proposed a two-year amortization period.  As support, Black Hills asserted that shorter amortization periods “lead to greatly increased bills” and longer periods “introduce intergenerational inequities among customers.”
  Black Hills argued that a two-year amortization period “strike[s] an appropriate balance [between] both customer bill impacts and the Company’s incurred carrying costs.”
 

42. UCA agreed with Black Hills’ two-year amortization period.
  However, Staff argued that the amortization period should be 18 months,
 and CEO argued for three years.
   
2. Settlement
43. The Settling Parties agreed to a two-year amortization period that will start in April 2022.
  By delaying the start of the amortization period until April 2022, the commencement of the recovery, and thus the increased customer bills, is delayed until after the current home heating season.  As revealed below, Black Hills has agreed in the Settlement Agreement to forego any carrying costs.  Black Hills states that if the amortization period were longer than two years, “it would not necessarily be possible for [it] to . . . forego the carrying costs.”
 

44. The Settling Parties also agreed that 

[a]ny under or over recovery of the EGC through the E[]CRR at the end of the two-year amortization period will be credited or debited in the Company’s ECA. The Settling Parties agree that there may be annual adjustments to the E[]CRR if the Company’s over or under recovery balance is significant.  At the end of the two-year amortization period, the E[]CRR will terminate and will be removed from customers’ monthly bills.
 
F. Carrying Cost

1. Pre-Settlement Positions

45. In the Application, Black Hills proposed both a short-term and long-term carrying cost.  The short-term carrying cost results from “a short-term [] loan to address the short-term liquidity issues stemming from the February Event” that Black Hills refinanced into long-term debt in August 2021.
  The long-term carrying cost would be at Black Hills’ weighted average cost of long-term debt.
  Based on the foregoing, the total carrying cost recovered from ratepayers would be $471,158.
   

46. Staff, UCA, and CEO argued that Black Hills should not be allowed to recover a carrying cost applied to the Extraordinary Gas Costs either before or during the amortization period.
   
2. Settlement 

47. In the Settlement Agreement, the Settling Parties agreed that “[n]o carrying cost or interest will be applied to the EGC.”
 

G. Low-Income Ratepayers

1. Pre-Settlement Positions
48. In its Application, Black Hills did not address the impact of the new proposed rider on low-income ratepayers and/or how it would comply with the Commission’s low-income rules in light of the proposed EGCRR.  

49. Staff noted this omission, and argued that Black Hills must take steps to ensure that the addition of the EGCRR does not cause ratepayers’ bills to increase to a level beyond what the Commission’s low-income rules allow.  As Mr. Dusenbury explained in his Answer testimony:

The Commission’s low-income programs are also designated as Percentage of Income Payment Programs, or PIPP programs. They are based on the principle that a household’s affordable housing burden is 30% of its income, and of that 30%, no more than 20% should be spent on utility bills. 30% multiplied by 20% leads to 6% to be spent between electric and natural gas bills. The Commission’s low income PIPP programs follow this principle, with levels of 2-3% of income to be spent for gas and electric service, or if the customer uses electric heat, 4-6% of income to be spent on the customer’s electric bill.

. . . .

Currently, all utilities look at the household’s prior year (11-13 month) of monthly bills and then average the bill. The utility then reviews the income information received from LEAP to calculate the customer’s PIPP credit, which is 1/12th (assuming a 12-month period is used) of the difference between the customer’s average monthly bill and the affordable percentage of income payment.

Staff further asserted that the addition of the EGCRR, without any additional action by 
Black Hills, will cause ratepayers’ bills to increase to a level beyond what the Commission’s 
low-income rules allow.  As support, Staff states:

Consider the Company’s example of the average residential customer’s bill increasing by 3.8%, per Table MJH-10 on page 37 of the Direct Testimony of Michael J. Harrington (Hearing Exhibit 101). The PIPP credit will be based on the prior 12 months’ average billing compared to income level, and so while the average bill will increase by 1/12 of the new amount per month, the PIPP credit itself will not adjust for a year, causing PIPP recipients to pay beyond their Commission-determined affordable energy burden.

To avoid this outcome, Staff recommended that Black Hills either: (a) “seek a waiver of its own existing tariff [and the Commission’s low-income rules] and simply calculate each household’s PIPP credit on a month-by-month basis;” or (b) “make its existing PIPP credits more generous to provide a ‘cushion’ to PIPP recipients so that they are not charged beyond an affordable percentage of income payment, either on a month-by-month basis or in terms of the “true-up” that may occur to participants at the end of 12 months of higher bills.”

2. Settlement
50. In the Settlement Agreement, the Settling Parties addressed Staff’s concerns about the impact of the EGCRR on low-income ratepayers as follows:

[Black Hills will] make all of its residential customers aware through email and bill messaging that they may qualify for Percentage of Income Payment Programs (“PIPP”), also known as Black Hills Energy Assistance Program (“BHEAP”), before commencement of cost recovery relating to the Extreme Weather Event. In addition, the Settling Parties agree that the Company proactively increase BHEAP credits in order to offset the impact of the Extraordinary Gas Cost Recovery Rider (“EGCRR”) for income-qualified customers. In calculating the PIPP credits, the standard credit amount will be increased to reflect the prevailing EGCRR. This adjustment will be performed for the first 12 months that the EGCRR is in place. After the first 12 months, the adjustment would be discontinued because the impact of the EGCRR would be embedded in the customer’s previous bills and the standard PIPP credit calculation would take into account those higher charges that included the EGCRR.

[Black Hills] also agrees to credit $200,000 from the Customer Impact Mitigation Offset described in Section IV(B) (i.e., the $450,000 donation) into its BHEAP funding. This will provide more funding for BHEAP and ensure that customers on BHEAP are not harmed by the inclusion of the EGCRR on their utility bills. [Black Hills] will provide resources, such as payment plans, for customers who express hardship by the inclusion of the EGCRR.

H. Annual Prudence Reviews

1. Pre-Settlement Positions

51. In the Application, Black Hills did not propose to review the prudency of the costs included in the ECA or the Purchased Capacity Cost Adjustment (PCCA), and no such requirement currently exists.  In response, Staff requested that a prudency review of Blac Hills’ ECA take place on an annual basis pursuant to a filing made by Black Hills on or before July 1 of each year.  As justification, Staff cited the fact that Public Service is required to initiate a prudency review of its ECA on or before August 1 of each year.
  No other party advocated for a prudency review.  
2. Settlement

52. In the Settlement Agreement, Black Hills agreed “to annually file a cost prudency review application in August. . . . [that] will address the Company’s prior calendar year’s actual cost that [was] included in the ECA and” PCCA.
 
I. Customer Communications
1. Pre-Settlement Positions

53. In the Application, Black Hills argued that its customer communications response to Winter Storm URI is designed to inform its customers of the problems caused by the storm and the need to conserve was adequate.
  While Black Hills stated that it “does not have the ability to quantify with any statistical accuracy the energy reduction from customer communications,” it further concluded that it is “reasonable to assume that the Company’s communication efforts impacted customer energy use.”
  Black Hills also asserted that its general customer energy efficiency communication program is sufficient.
 

54. Staff disagreed.  Specifically, Staff faulted Black Hills for not making any attempt to communicate with ratepayers on February 13 or 14, and for not emailing its ratepayers for whom it had emails (allegedly 57 percent of its ratepayers) until mid-afternoon on February 15.  Staff also criticized Black Hills for not assessing the effectiveness of its past conservation appeals, and not having any procedures in place for making conservation appeals.  Staff thus concluded that Black Hills had during Winter Storm URI, and continues to have, an insufficient and inadequate method of conservation messaging to its ratepayers.
  As noted above, Staff believed that an effective conservation messaging program “could have reduced at least 
]5 percent of its total demand during” Winter Storm URI.
   

55. The UCA asserted that Black Hills’ customer communications regarding Winter Storm URI “were not timely, were not effective, and, accordingly, [Black Hills] failed to mitigate the costs that it is now requesting its customers to bear.”
  In addition to the evidence relied upon by Staff, UCA also highlighted the fact that none of Black Hills’ messaging focused on the high cost of natural gas as a reason for ratepayers to conserve.
  

56. CEO recommended that the Commission: 

direct [Black Hills] to implement conservation messaging during reliability and economic events. The Commission should specifically direct Black Hills to create a customer conservation messaging plan that contains multiple means of customer outreach and to file that plan into the record of the instant proceeding within 
90 days of a final Commission decision. The Commission should also require Black Hills to provide subsequent updates on conservation messaging through DSM proceedings. Customer-facing conservation messages should be in languages that at least five percent of Coloradans speak, which CEO understands are English and Spanish, and are consistent with Commission customer notice requirements.74 While Black Hills did conduct customer conservation messaging during the Extreme Weather Event, I believe this process should be formalized in the future and subject to Commission review.  Further aggressive use of conservation messaging is especially important if Black Hills does not have robust demand response programs to call upon.

2. Settlement

57. The Settling Parties agreed to short and long-term conservation messaging plans in the Settlement Agreement.  The short-term plans are that Black Hills will implement conservation messaging when “forecasted load is within 95 percent of the historical, seasonal peak load.”
  Black Hills will hold a meeting with the Settling Parties to discuss the contents 
of the conservation messaging.
  Once triggered, the conservation messaging will “be delivered to customers via multiple sources, including email, social media posts, the Black Hills Energy website, and media outlets,” and “continue no less than daily until the trigger is no longer met.”
  Black Hills also committed to track “the difference between forecasted and actual demand 
on a daily basis” and “the days when conservation messaging is delivered during the 
2021-2022 heating season” during the 2021-2022 heating season.
  Black Hills will then “file a publicly available report to the Commission no later than May 2, 2022, in which it will present the specific details and results of its conservation messaging, including estimated impacts and efficacy, as well as potential methods to improve results.”
  

58. This short-term plan will remain in place through the 2023 to 2024 heating season or until: (a) Public Service implements “tools and tariff options to drive economic-based conservation messaging”
 resulting from the “consultant-driven process” proposed in Public Service’s Proceeding No. 21A-0192EG, the parties to this proceeding agree that it would be appropriate for Black Hills to implement one or more of Public Service’s “tools and tariff options,” and Black Hills make a filing with the Commission to implement those “tools and tariff options;” and/or (b) Black Hills files a new DSM Plan or an amended DSM Plan on or before April 30, 2024 that includes future conservation messaging plans based on the discussions with Settling Parties discussed above.
 
J. Interruptible Tariffs
1. Pre-Settlement Positions

59. Black Hills has two electric demand response tariffs: Interruptible Rider (IR) and the Voluntary Load Curtailment Rider (VLC).  The IR allows Black Hills to interrupt participating customers’ service, but only in the summer months during capacity constraints. Participants on the VLC have the option to curtail usage in exchange for credits on a per kWh basis.  Neither tariff has even a single customer taking service under the tariff.  Black Hills is proposing certain changes to the VLC tariff in its pending DSM Application.
 

60. Staff’s position is based on Black Hills’ response to a discovery request propounded by Staff regarding the IR and VLC tariffs:

The IR rate is designed to facilitate capacity savings. The IR credit of $9.14 per KW (at transmission voltage) of dedicated demand paid during the summer months is potentially too low to attract participation. Black Hills does not have a short-term need for capacity. At this time, providing customers with an IR credit when it is unlikely there will be curtailments results in freeriding, which may not support the public interest. In addition, the Company’s large customers with high load factors may favor time-of-use rate options over the IR tariff.

Conversely, the VLC is designed for economic curtailments. This tariff has been in place for a long time, and Black Hills is unaware of any customers ever taking service under the rate. However, in Black Hills’ view, the events of this past February demonstrate that such an offering has value. In its Demand Side Management Plan, Proceeding No. 21A- 066E [sic], Black Hills has proposed to include in its DSM [Demand Side Management] programs and marketing the VLC and plans to implement procedures (i.e., identification of discounts offered, communication of credit offers and acceptance, and curtailment verification) and work with customers to encourage participation.

Because “Staff sees potential value in the Company’s interruptible and curtailment services during emergencies such as February 2021 Extreme Weather Event,” Staff recommended that Black Hills “take proactive measures to maximize the use of these tariffs for capacity and/or economic reasons.”
  These measures included: (a) Black Hills “increase[ing] customer outreach to improve enrollment and clarity on [] how these interruptible and curtailment services work and the benefits these services bring to the system in times of capacity constraints and/or to ratepayer bills;” and (b) “modify[ing] its interruptible and curtailment tariffs’ language to be inclusive of interruptions and curtailments during all seasons for economic and capacity reasons. . . . [and] provid[ing] incentives for enrolling into these services and consider cost-reflective 
non-compliance penalties.”
  

UCA stated that changes to the IR or new IR tariffs “should be done within a Phase II rate case proceeding.”
  CEO recommended that “the Commission direct Black Hills to
. . . . amend its tariff filings to permit economic and reliability curtailments during any season 

61. [and] . . . . [to] file customer recruitment and incentive plans for both tariffs within 60 days 
of a final Commission decision if Black Hills has not already done so through Proceeding 
No. 21A-0166E.”
  
2. Settlement

62. In the Settlement Agreement, 

[t]he Settling Parties agree that the Company’s interruptible tariffs are currently at issue in the ongoing Demand Side Management Proceeding No. 21A-0166E, and that following final Commission approval in that proceeding, the Settling Parties will reassess all of Black Hills’ interruptible tariff offerings both in conversations between the Settling Parties and in the Demand Side Management stakeholder engagement process. Black Hills will bring forward any resulting changes to its interruptible tariff offerings through the Demand Side Management 60-day notice process. The Settling Parties agree that the Company does not need to wait until its next three-year Demand Side Management plan to implement any interruptible tariff changes in accordance with a decision in Proceeding No. 21A-0166E.

K. Case Expenses

1. Pre-Settlement Positions

63. Prior to the Settlement Agreement, no party addressed whether Black Hills should be permitted to recover its case expenses incurred in this proceeding from ratepayers.  Settlement

64. In the Settlement Agreement, Black Hills agreed not to recover the expenses incurred in this proceeding from ratepayers.  Black Hills further agreed to provide the final amount of expenses incurred in this proceeding “to the Settling Parties within 60 days after a final Commission decision [is] issued in this Proceeding.”

L. Volumetric Rate

1. Pre-Settlement Position

65. In its original proposal, Black Hills proposed a $0.00638 per kWh volumetric 
rate to be applied universally to all rate classes.  This rate resulted from Black Hills’ original 
pre-settlement proposals described above. 

2. Settlement  

66. The compromises made in the Settlement Agreement described above results in a volumetric rate of $0.00579 per kWh to be applied to all rate classes. 
M. Bill Impact

1. Pre-Settlement

67. The average monthly bill increase resulting from the changes proposed by Black Hills was $3.62 for residential ratepayers and $13.89 for small commercial ratepayers.  

2. Settlement
68. The average monthly bill increase resulting from the changes contained in the Settlement Agreement are $3.47 for residential ratepayers and $13.32 for small commercial ratepayers.  
III. HOLCIM’S PROPOSAL AND OPPOSITION TO THE SETTLEMENT AGREEMENT

69. “Holcim operates a cement manufacturing facility in Florence Colorado, . . . . is a transmission level customer, and is among Black Hills’ largest retail electric customers.”
  Holcim opposes the Settlement Agreement because “[e]ven given concessions by Black Hills in the settlement, Holcim will still pay far more than their fair share of the costs associated with the weather event.”
  The precise reasons why Holcim believes it will pay “far more than its fair share of the costs” is included in Holcim’s answer testimony.
  

70. There, Holcim stated that it conserved energy from February 13 through 17, 2021 resulting in its average daily usage during Winter Storm URI being “substantially lower than its usage from February 18-28, 2021.”
  According to Holcim, its conservation resulted in almost $2.57 million in avoided fuel costs excluding carrying costs and $2.7 million including carrying costs.
  In addition, Holcim’s conservation had a significant impact on Holcim’s operations.  According to Holcim’s witness (a third-party not employed by Holcim but retained for the limited purpose of testifying in this proceeding):

Holcim is a large user of electricity and relies on electricity to power its manufacturing operations. Based on conversations I have had with the company, for Holcim to meaningfully reduce its electricity consumption, the company must reduce or halt its manufacturing operation, thus reducing or slowing production of its manufactured product. The company therefore incurred an opportunity cost by reducing its energy usage during the February event, which, as Black Hills described in communications to customers during the February event allowed “more capacity for homes” . . . and also reduced Black Hills’ total fuel costs.

According to Holcim, to now apply a single volumetric rate to all ratepayers to recover the extraordinary costs from Winter Storm URI would be unfair and violate the principle that rates should be based on cost-causation principles to the greatest extent possible.
  Under such a single rate as proposed by Black Hills, Holcim will pay far more of the costs resulting from Winter Storm URI than it caused.  

71. According to Holcim, an “equitable rate design” for the ECRR would “allocate[e] allowed costs of the February event based on the proportional energy use of Black Hills’ retail customers during the February event.”
  This would result in different rates for different ratepayers.  

For large Industrial customers served at Transmission voltage, [costs would be allocated] based on individual customer usage during the February event.  For other customers, [costs would be allocated] based on retail class-level usage during the February event. Finally, all energy usage used to allocate allowed costs should be adjusted for losses to reflect energy produced at the generator where fuel costs are incurred.
   

The adjustment for losses is important because “[a]s electricity is produced at the generator and transformed to Transmission, Primary, and Secondary service voltages, energy losses occur.”
  Unsurprisingly, the energy produced to serve a customer at transmission voltage suffers the least amount of losses.  Therefore, Black Hills is required to produce more energy to serve a customer at primary and secondary service than a customer at transmission service.
  The adjustment for energy loss thus benefits large industrial customers served at transmission voltage like Holcim.  In fact, Holcim may be the only such customer in its class served by Black Hills.
     

72. The table below compares the volumetric rates proposed by Holcim to the volumetric rate proposed by Black Hills:

	Class
	Black Hills’ Proposal
	Holcim’s Proposal
	% Difference

	Residential
	$0.00638
	$0.00811
	27.1%

	Small General Service
	$0.00638
	$0.00666
	4.4%

	Large General Service
	$0.00638
	$0.00608
	-4.7%

	Large Power Service (Less Holcim)
	$0.00638
	Highly Confidential
	Highly Confidential

	Holcim
	$0.00638
	Highly Confidential
	Highly Confidential

	Lighting
	$0.00638
	$0.00026
	-95.9%

	Irrigation
	$0.00638
	$0.00115
	-82.0%


73. While Holcim’s volumetric rate and the percent difference between the volumetric rates proposed by Black Hills and Holcim are not included due to the highly confidential nature of that information, the differences are significant.  These differences result in the shift of approximately $2 million of costs from Winter Storm URI to the residential class under Holcim’s proposal, and also significantly lowers the amount of those costs paid by Holcim.
  Holcim recognizes that such an increase in the amount paid by the residential class would cause higher bills for those ratepayers when compared to Black Hills’ proposal.  To mitigate this higher bill impact, Holcim states that “the amortization period over which the approved costs are collected can be increased for those retail customer classes that would otherwise experience higher bill impacts.”
  Holcim recognizes that a longer amortization period increases the risk of intergenerational inequities,
 which means that “new customers who join the system well after [Winter Storm URI] could be subject to cost recovery for an event they were not a part of.”
  A longer amortization period would also increase the carrying costs of the debt incurred by Black Hills to pay for the gas costs during Winter Storm URI.

IV. ANALYSIS

A. Burden of Proof

74. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon “the proponent of an order.”
  Black Hills, Staff, UCA, and CEO filed the Joint Motion and, as a result, bear the burden of proof.
  The parties must establish by a preponderance of the evidence that the Settlement Agreement is just and reasonable and in the public interest.  The Commission has an independent duty to determine matters that are within the public interest.
  
B. Analysis

1. Holcim’s Proposal

75. The ALJ finds and concludes that Holcim’s proposed rates designed to recover the costs of Winter Storm URI are not in the public interest for six primary reasons. 

First, the Commission has previously decided that Black Hills must recover 
fuel costs through the ECA, which is a single volumetric rate that applies to all ratepayers 

76. regardless - of their customer classes.  The Commission directed Black Hills not to collect the extraordinary fuel costs incurred during Winter Storm URI through the ECA so that the Commission could consider the best way for Black Hills to recover those costs while also mitigating the impact on Black Hills’ ratepayers.  While the Commission did not expressly limit the types of recovery mechanisms that could be considered in this proceeding, it also did not indicate that the ECA’s recovery mechanism should be jettisoned in this proceeding.  Instead, the Commission at least strongly suggested that a single volumetric rate should be employed for all ratepayers (like the ECA), but that each party should recommend a combination of the amortization period and method for calculating carrying costs that would best serve the public interest.
   

77. Second, adopting Holcim’s approach in this proceeding would call into question the ECA.  As noted, the ECA employs a single volumetric rate applied to all ratepayers to recover Black Hills’ fuel costs.  The Commission has decided that the ECA is in the public interest.
  Adopting Holcim’s proposal to employ multiple rates differentiated based on customer class to recover the fuel costs incurred during Winter Storm URI would call into question the Commission decision approving the ECA.  Holcim has not provided a sufficiently compelling reason to do so.  

78. Third, this is not a Phase II rate proceeding in which all of Black Hills’ costs must be allocated between the different customer classes based on a class cost of service study and then rates must be designed based on the cost allocations.  Instead, Holcim is seeking in this proceeding the allocation between ratepayer classes of a single cost component (fuel costs), the results of which would benefit Holcim and prejudice residential ratepayers, who represent the great majority of Black Hills’ ratepayers.  Because there is no class cost of survey study in the record, there is no evidence from which the ALJ can determine whether it would be appropriate to reallocate any other costs between ratepayer classes.  Such a reallocation could increase Holcim’s allocation of overall costs, and lower the overall costs paid by Black Hills’ residential ratepayers.  Under these circumstances, the ALJ cannot conclude that Holcim’s proposed rates based on the allocation of a single cost category between ratepayer classes are just and reasonable.  

79. Fourth, Holcim claims to have conserved electricity during Winter Storm URI because it was aware of the spike in natural gas prices due to the fact that it purchases and consumes natural gas at its plant.  However, Mr. Reger was not aware of a single specific act undertaken by Holcim to conserve electricity.
  Nor was Mr. Reger – who is not an employee of Holcim – aware of whether Holcim’s plant operated during February 13 and 14, which were Saturday and Sunday, and February 15, which was President’s Day.
  If the plant was closed on those dates, that could explain Holcim’s significantly lower average daily electricity consumption during the five-day period of extraordinary fuel costs from February 13 through 17, compared to February 18 through 28.  Mr. Reger attempted to downplay the possibility that Holcim’s lower consumption during Winter Storm URI resulted from the happenstance that three of the five days during that storm landed on a weekend and national holiday, by contending that the only thing that matters in his cost-causation analysis is that Holcim consumed less than normal, not why it consumed less.
  As Holcim recognized, a narrative in which Holcim’s conservation caused Holcim’s lower consumption would provide more compelling support for Holcim’s request to substantially reduce its rate than if its lower consumption resulted from happenstance.  However, the record does not support such a conclusion.  

80. Fifth, several public commenters stated that they would have conserved if Black Hills had effectively communicated the significant increase in the price of natural gas during February 13 through 17.  It is indisputable that other Black Hills ratepayers were away from their homes from February 13 through 17 and thus consumed less electricity and caused Black Hills to incur less fuel costs than similarly-situated ratepayers who were at home during Winter Storm URI.  It is also likely that still other ratepayers learned of the spike in natural gas prices during February 13 through 17 from sources other than Black Hills and conserved electricity.  However, while Holcim has proposed a rate based on the principle of cost-causation that would apply only to it, it has not proposed individual rates for other ratepayers who – like Holcim – consumed less electricity than normal during Winter Storm URI.  The ALJ finds and concludes that adopting Holcim’s proposed rates under such circumstances would not be just and reasonable. 

81. Finally, Holcim is correct that accepting its approach to allocating the costs of Winter Storm URI would likely require an extension of the amortization period to mitigate the higher bill impact of Holcim’s proposal.  However, Black Hills has testified that it would likely withdraw from the Settlement Agreement if the amortization period were extended beyond two years because any such extension will increase Black Hills’ carrying costs.  As explained above, in the Settlement Agreement, Black Hills has agreed not to recover its carrying costs from ratepayers, which over the two-year amortization period proposed in the Settlement Agreement will amount to approximately $471,000.  Black Hills has stated that $471,000 is at the limit of what it is willing to forego recovering from ratepayers in carrying costs, and thus any change to the Settlement Agreement that results in higher carrying costs would precipitate its withdrawal therefrom.
  In addition, as Holcim recognizes, any extension of the amortization period will increase the degree of intergenerational inequity resulting from the recovery.
  The ALJ finds and concludes that the balance struck in the Settlement Agreement between the amortization period and carrying costs is in the public interest.  Conversely, the ALJ finds and concludes that it is not in the public interest to adopt Holcim’s proposal and thereby risk Black Hills’ withdrawal from the Settlement Agreement, which could result in ratepayers paying Black Hills’ carrying costs on the costs incurred during Winter Storm URI.  

82. For the foregoing reasons, the ALJ rejects the rates proposed by Holcim to recover Black Hills’ fuel costs incurred during Winter Storm URI.   
2. Settlement Agreement

83. The Settlement Agreement, the written settlement testimony submitted by Black Hills, and the testimony provided at the hearing adequately addresses the issues raised by Staff, UCA, and CEO during the course of this proceeding.  The Settlement Agreement promotes efficiency because it saves significant case expenses that would have been incurred but for the Settlement Agreement.  The compromises made by the parties in reaching the Settlement Agreement results in a just and equitable result for Black Hills, Black Hills’ ratepayers, and the other parties to this proceeding.  The EGCRR’s volumetric rate agreed to by the parties in the Settlement Agreement is just and reasonable.   

84. Based upon substantial evidence in the record as a whole, the ALJ finds and concludes that the parties have satisfied their burden of establishing that the Settlement Agreement is just and reasonable and is in the public interest.  The ALJ will approve the Settlement Agreement without material modification.  

V. ORDER

A. The Commission Orders That:

1. The Motion to Approve the Settlement Agreement filed on November 17, 2021 by Black Hills Colorado Electric, LLC is granted, consistent with the discussion above.  
2. Consistent with the findings, discussion, and conclusions in this Decision, the Comprehensive Settlement Agreement filed as Hearing Exhibit 108 on November 17, 2021, is approved without material modification.  The Comprehensive Settlement Agreement is attached to this Decision as Appendix A.  

3. Proceeding No. 21A-0197E is closed.  
4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion within 20 days after service, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  The deadline for filing responses to exceptions is February 15, 2022.  
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