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I. STATEMENT
A. Background

1. On December 21, 2020, Public Service Company of Colorado (Public Service or PSCo) filed a Verified Application for a Certificate of Public Convenience and Necessity to Exercise Franchise Rights in the City of Boulder, Colorado (Application).  The Application seeks approval of a Franchise Agreement between Public Service and the City of Boulder (Boulder) that was approved by the voters of Boulder on November 3, 2020.  With the Application, Public Service filed the supporting testimony of Hollie Velasquez-Horvath.

2. On December 22, 2020, the Commission issued notice of the Application.   

3. On January 15, 2021, Stephen Pomerance filed a Petition and Motion to Intervene (Motion to Intervene). Public Service filed an Opposition to Mr. Pomerance’s Motion to Intervene on January 22, 2021. Mr. Pomerance filed his Motion for Leave to Reply on 
January 28, 2021.
4. From January 19 to 27, 2021, the Office of Consumer Counsel (OCC), Boulder, and Trial Staff of the Commission (Staff) filed notices of intervention by right and entries of appearance. 
5. On February 3, 2021, the Commission issued a minute order deeming the Application complete and referring this proceeding to an Administrative Law Judge (ALJ) for disposition.  The proceeding was subsequently assigned to the undersigned ALJ. 
6. On February 26, 2021, the ALJ issued Decision No. R21-0106-I that denied 
Mr. Pomerance’s Motions for Leave to Reply and to Intervene, scheduled a remote prehearing conference for March 17, 2021, and ordered the parties to confer regarding a procedural schedule and ordered Public Service to file a report of the parties’ conferral by March 12, 2021. 
7. On March 9, 2021, Mr. Pomerance filed a Motion Requesting Modification of Decision R21-0106-I (Motion for Modification) to grant Mr. Pomerance’s Motion for Leave to Reply and Motion to Intervene or, in the alternative, to certify the decision as immediately appealable. 

8. On March 10, 2021, Public Service filed the report of the conferral by the parties that resulted in a proposed procedural schedule agreed to by the parties (Consensus Schedule).

9. On March 16, 2021, the ALJ issued Decision No. R21-0157-I that, among other things, extended the statutory deadline, established a prehearing schedule based on the Consensus Schedule, scheduled the remote hearing, and vacated the remote prehearing conference.  Decision No. R21-0157-I set May 28, 2021 as the deadline to submit any settlement agreements between two or more of the parties.  
10. On April 8, 2021, the ALJ issued Decision No. R21-0206-I that denied 
Mr. Pomerance’s Motion for Modification and granted Mr. Pomerance’s request to certify that decision as immediately appealable.

11. On April 12, 2021, Mr. Pomerance filed his Motion Contesting Interim Decision R21-0206-I and Requesting that the Public Utilities Commission Allow Intervention by Stephen Pomerance (Motion Contesting Interim Decision).

12. On April 27, 2021, Nardos Ghebregziabher and Ronald Fernandez filed answer testimony on behalf of Staff and the OCC, respectively, and on May 20, 2021, Jonathan B. Koehn filed cross-answer testimony on behalf of Boulder.  
13. On May 7, 2021, the Commission issued Decision No. C21-0282 that denied 
Mr. Pomerance’s Motion Contesting Interim Decision and his request to permissively intervene.  The Commission had addressed Mr. Pomerance’s Motion Contesting Interim Decision at its April 21, 2021 weekly meeting.  

14. On May 20, 2021, Public Service filed the rebuttal testimony of 
Ms. Velasquez-Horvath and Jack W. Ihle.  
15. On May 28, 2021, Public Service filed an Unopposed Motion for Seven-Day Extension of Time to File Settlement Agreement and Request for Waiver of Response Time (Unopposed Motion).  
16. On June 2, 2021, the ALJ granted the Unopposed Motion in Decision 
No. R21-0318-I. 
17. On June 4, 2021, the parties filed a Comprehensive Settlement Agreement (Comprehensive Settlement Agreement) and a Joint Motion to Approve Comprehensive Settlement Agreement (Joint Motion).  In addition, Public Service filed the Settlement Testimony of Mr. Ihle and Staff filed the Testimony of Ms. Ghebregziabher in Support of Approval of the Comprehensive Settlement Agreement.  
18. On June 10, 2021, the ALJ issued Decision No. R21-0344-I that vacated the June 14, 2021 remote hearing and converted the June 15, 2021 remote hearing into a remote hearing that would address the Comprehensive Settlement Agreement.  In Decision No. R21-0344-I, the ALJ stated that at the June 15, 2021 remote hearing, the ALJ would primarily seek clarification from the parties of the language in sections 5 and 6 of the Comprehensive Settlement Agreement that “[i]f and when it is not practicable to identify and separate capital costs, the Company will detail the capital costs at issue and explain why it is not practicable to identify and separate the capital costs(s) only associated with” Section V of the Energy Partnership Agreement (EPA) and the Comprehensive Community Grid Planning and Programs (CCGPP).
  
19. On June 15, 2021, the remote hearing on the Comprehensive Settlement Agreement took place.  Hearing Exhibits 100 through 105, 400, 500, 600, 601, and 700 were admitted into the evidentiary record.  Mr. Ihle, Ms. Ghebregziabher, and Mr. Koehn testified in support of the Comprehensive Settlement Agreement.  At the end of the hearing, the ALJ closed the evidentiary record, took the proceeding under advisement, instructed the parties that they could file Statements of Position (SOPs) by the July 1, 2021 deadline set in Decision 
No. R21-0157-I if they so desired, and instructed the parties that the ALJ would issue a written Recommended Decision as soon as reasonably possible after the July 1, 2021 deadline for SOPs.    
B. Background

1. 1990 to 2010 – Public Service Provides Service Pursuant to Franchise Agreement
20. Public Service provided Boulder with electricity and gas service pursuant to a Commission-approved franchise agreement until December 31, 2010.  When the franchise agreement expired in 2010, Public Service continued to provide electricity and gas service to Boulder without an agreement.  However, starting in 2010, Boulder started the process of “municipalizing” the electric distribution system owned by Public Service that serves Boulder so that Boulder could provide electric service to its residents through a Boulder municipal electric utility. “One of the primary motives for Boulder’s decision [not to renew the franchise agreement and to pursue municipalization] was to reduce Boulder’s carbon footprint in response to climate change.”
  

2. 2011 to Present – Public Service Provides Service Without Franchise Agreement While Boulder Pursues Municipalization

21. Boulder’s attempt to municipalize was long and contentious, resulting in multiple Commission Decisions in Proceeding No. 15A-0589E adjudicating disputes between Boulder and Public Service, two condemnation proceedings filed in Boulder District Court, and an appeal from the decision by the Boulder District Court dismissing the first condemnation proceeding.  Suffice it to say that Boulder and Public Service expended considerable resources addressing Boulder’s long-term attempt to create a municipal electric utility. 

22. In May 2020, Boulder and Public Service entered negotiations to settle their differences.  Negotiations lasted through August 2020.  On September 2, 2020, Boulder and Public Service entered into a Franchise Settlement Agreement.  

3. Franchise Settlement Agreement

23. In the Franchise Settlement Agreement, Public Service and Boulder agreed 
to settle and dismiss all litigation.  Public Service also agreed to provide approximately 
$11.5 million in funding received from Boulder customers from the termination of the prior franchise agreement in 2010 to the effective date of the new Franchise Agreement.  This represents approximately 1] percent of the gross electrical revenues received by Public Service from Boulder during that period.  The $11.5 million must be used for the undergrounding of overhead electrical lines.
  Public Service has never provided to any other governmental entity funding for undergrounding from revenues collected during a period when Public Service did not have a franchise agreement with that governmental entity.
 

24. While Boulder agrees in the Franchise Settlement Agreement to forego municipalization for now, Boulder is permitted to opt out of the Franchise Agreement in 
its sole discretion at intervals specified in the Franchise Agreement to pursue municipalization again.  If Boulder chooses to opt-out, the municipalization process will pick up where it left off at the Commission, with Decision Nos. C17-0750 issued in Proceeding No. 15A-0589E on 
September 14. 2017, and C19-0874 issued in Proceeding No.15A-0589E on October 28, 2019 “remain[ing] in full force and effect and no further approval is necessary for the transfer of assets outside of substations or the separation of those assets, except as set forth [in the Franchise Settlement Agreement].”
  The Franchise Settlement Agreement specifies the remaining municipalization process, the party bearing the cost of each individual component of that process, and the anticipated required Commission approvals following Boulder’s opt-out.
 

25. Finally, the parties also entered into a new Franchise Agreement, an EPA, and a “Load Interconnection Agreement” (LIA), which were attached to the Franchise Settlement Agreement as Exhibits A, B, and C, respectively.  The Franchise Settlement Agreement was “expressly conditioned upon the passage by the Boulder electorate at the November 3, 2020 election of a ballot measure approving the Franchise Agreement.”
  The ballot measure passed on November 3, 2020 by a vote of approximately 53 percent.
 

a. Franchise Agreement]
26. The Franchise Agreement is typical of the franchise agreements Public Service has entered into with other governmental entities with three exceptions.  First, Section 2.4 
states that Boulder can terminate the Franchise Agreement effective on the 5th, 10th, and 
15th anniversaries of the effective date of the Franchise Agreement.  Boulder can opt-out under Section 2.4 “in its sole absolute, and arbitrary discretion, without any condition, prerequisite or qualification whatsoever.”
 

27. Second, Section 2.5 states that Boulder can terminate the Franchise Agreement if Public Service fails to meet certain greenhouse gas benchmarks.  Specifically, Boulder can terminate the Franchise Agreement if Public Service does not: 
(a)
file “and to thereafter diligently seek approval of, a clean energy 
plan pursuant to C.R.S. §§ 25-7-105 and 40-2-125.5 to reduce greenhouse gas emissions associated with the generation of electricity sold to 
the Company’s Colorado electricity customers by 80 percent (from 
2005 levels) by 2030 and which seeks to achieve providing its Colorado customers with energy generated from 100 percent (100%) clean energy sources by 2050;” or 
(b)
following Commission approval, “diligently and consistently implement” the Commission-approved plan.
  Boulder can also opt-out if Public Service exceeds the following greenhouse gas emissions “directly associated with the generation of electricity sold to [Public Service’s] Colorado electricity customers”:

	Calendar Year
	Million Short Tons CO2e

	2022
	16.6

	2024
	13.6

	2027
	11.5

	2030
	    6.9



If Public Service does not comply with either of these requirements, then Boulder “may, at its option, terminate th[e] Franchise Agreement” or the parties can agree to “adjust” the foregoing benchmarks “due to extraordinary circumstances.”
  It appears certain that these benchmarks agreed to by Boulder and Public Service will vary from the benchmarks that presumably will be approved by the Commission in the proceeding addressing Public Service’s clean energy plan, but the degree of variance is not clear.
  However, as of March 2021, “Public Service d[id] not anticipate taking specific incremental actions that would not otherwise be taken to the meet the Boulder benchmarks in the Franchise Agreement.”
  

28. Third, in Section 14.2, Public Service agreed to:

to offer programs that attempt to capture market opportunities for cost-effective Energy Efficiency improvements such as municipal specific programs that provide cash rebates for efficient lighting, energy design programs to assist architects and engineers to incorporate Energy Efficiency in new construction projects, and recommissioning programs to analyze existing systems to optimize performance and conserve energy according to current and future demand side management (“DSM”) programs.

Section 14.4 then states that “[n]othing in this Article shall be deemed to require the Company to invest in technologies or to incur costs that it has a good faith belief the PUC will not allow the Company to recover through the ratemaking process.”
  Section 14.4 thus indicates that Public Service could attempt to recover from all of its electric ratepayers the costs of the Boulder “municipal specific programs” referenced in Section 14.2.  This is another provision that Public Service has not included in its other franchise agreements.
 

b. Energy Partnership Agreement 

The EPA “specifies how the Parties will coordinate the implementation of programs and projects in addition to those provided in the Franchise Agreement and consistent with the Purpose, Vision, and Guiding Principles stated therein.”
  The “Purpose, Vision, and Guiding Principles” stated in the EPA are lengthy but focus generally on the reduction of greenhouse gas emissions.  Elsewhere, the agreement states that the projects implemented 

29. pursuant to the EPA are intended to “result in use of energy resources to bridge the gap between Public Service’s 2030 goal of an 80 percent reduction in carbon emissions from 2005 levels, and Boulder’s 2030 goal of 100 percent renewable electricity within the City of Boulder.”
  

30. The EPA lists relatively well-developed projects in Attachment A thereto, and less well-developed projects in Attachment B thereto.
  An “Executive Team,” which consists of the “President of [Public Service]” and “Executive leadership [of Public Service] that oversees Community Relations and Customer Accounts” and the City Manager of Boulder and Boulder’s “Executive leadership responsible for climate and city infrastructure,” is specified as “responsible for oversight of” the EPA.  According to the EPA, “[t]he Executive Team’s guide is to ensure that Boulder’s goals are met and how best to remedy challenges either through adjustments or through execution of the opt-out provision of the Franchise Agreement.”
  The Executive Team “will meet quarterly for the first two years, then semiannually at a minimum.”
  Public Service has confirmed that its President does not participate in any other “Executive Team” specifically created to oversee the relationship with any other city or municipality like the one specified in the EPA.
  

31. The EPA states that “[p]ursuit and execution of this Partnership will avoid shifting costs to other PSCo Energy - Colorado customers outside of city limits, except to the extent approved, and deemed reasonable, by the PUC.”
  However, the EPA also states in Section V:

To the extent Boulder financially funds 100 percent of a project or pilot program which are then offered by PSCo Energy, within the 10 years of project or pilot launch, to other Colorado PSCo Energy customers, PSCo shall reimburse Boulder as necessary. Such reimbursements may be subject to PUC approval.  Examples of funding opportunities to be explored include but are not limited to DSMCA, RESA, CAP Tax, Participant Investment, Tariff-based Financing, Third-party Grant Funds, PSCo funded projects.

Public Service has confirmed that: (a) pursuant to Section V, it could seek to socialize the costs of the Boulder projects or pilot programs that satisfy the criteria in Section V to all Public Service ratepayers; and (b) it has not offered such socialization of the costs of such pilots or programs to any other city or municipality.
  Public Service does not know at this time the cost of the commitments it made to Boulder in the EPA.
  

32. Public Service has Energy Future Collaboration Memoranda of Understanding with other cities and municipalities (EFCs).  Staff contends that these EFCs are materially different from the EPA.  Most importantly, whereas the EFCs state that they have no impact on the associated franchise agreements, failure to comply with the EPA could serve as the basis for Boulder to opt-out of the Franchise Agreement.
     

c. Load Interconnection Agreement

33. The LIA outlines the terms and conditions for load interconnection between Public Service and the Boulder municipal utility if Boulder decides to opt-out of the Franchise Agreement and pursue municipalization again.  The LIA states that during the municipalization process Public Service “prepared and provided to Boulder, at Boulder’s expense, System Impact and Facilities Studies [SIFS] for six substations to provide distribution service to electric customers in Boulder.”
  However, the LIA specifies that if Boulder opts-out and pursues municipalization again, the SIFS will need to be updated and Public Service will be responsible for the costs of all such updates.
  
C. Summary of Parties’ Pre-Comprehensive Settlement Agreement Positions Regarding Application

1. Application

34. In the Application and its supporting testimony, Public Service presented only the Franchise Agreement, and did not mention the Settlement Agreement, EPA, or LIA.  In its rebuttal testimony, Public Service stated that it did not reference or otherwise present those agreements (which Public Service refers to as “the Associated Agreements”) in the Application because: (a) Public Service is not seeking Commission approval of them;
 and (b) they “serve distinctly different purposes tha[n] the Franchise Agreement and decisions around the cost recovery related to those provisions will be before the Commission in future cases.”
  However, Public Service conceded that the Settlement Agreement, EPA, and LIA “were needed to resolve the decade-long municipalization battle and provide a public vision of partnership for the future. The Company strongly believes the Franchise Agreement would not have been passed by Boulder Council or the voters without the Associated Agreements.”
  In any event, Public Service stated that the Application should be granted because approval of the Franchise Agreement is in the public interest.  
2. Staff

35. Staff stated that “it is impossible to evaluate the full impact of the Franchise Agreement and understand the intent behind it without reviewing the [Settlement Agreement, EPA, and LIA] that the two parties reached alongside the Franchise Agreement.”
  Specifically, provisions in the other agreements “affect Public Service’s privileges and responsibilities under the Franchise Agreement.”
  For this reason, Staff recommended that the Commission review all of the agreements together, which is necessary for the Commission to understand whether approving the Franchise Agreement is in the public interest.

36. Staff also recommended that the Commission: (a) hold that the approximately $11.5 million in retroactive funding for undergrounding permitted by the Settlement Agreement is not recoverable from non-Boulder ratepayers or, alternatively, require Public Service to individually identify those costs in any future rate case proceeding;
 (b) hold that any retroactive reimbursement to Boulder under the EPA for projects or pilots offered to non-Boulder ratepayers is not recoverable from non-Boulder ratepayers or, alternatively, require Public Service to individually identify those costs in any future rate case proceeding;
 (c) require Public Service to provide minutes from the meetings of the Executive Team formed pursuant to the EPA;
 and (d) “generally require Public Service to identify and itemize all Boulder-specific projects, pilots, and/or Franchise Agreement related expenses when seeking recovery in future rate cases.”
  

3. OCC

37. Like Staff, the OCC recommended that the Commission consider not just the Franchise Agreement, but also the Settlement Agreement, EPA, and LIA in determining whether to approve the Application.
  The OCC contended that this is required because “the Franchise Agreement is impacted by the other terms and conditions outlined in the Settlement Agreement.”
  The OCC also stated that the costs of all Boulder-specific projects under the Franchise Agreement and the EPA, municipalization and legal and regulatory costs under the LIA, and any attorneys’ fees awarded in the condemnation proceeding, should not be paid by non-Boulder ratepayers.
   
4. Boulder  

38. Boulder disagreed with Staff and the OCC that the Commission should consider the Settlement Agreement and EPA in this proceeding.  According to Boulder, the Commission’s consideration of those agreements in this proceeding “risks upending the delicate balance of what has been struck between the City and the Company.”
  Boulder also contended that “any modification of the Franchise Agreement terms will require another ballot measure and re-vote by Boulder’s voters, at significant cost and delay to the City’s and PSCo’s shared objectives.”
  Boulder also stated:

[t]o disrupt the carefully negotiated, voter-approved solution to end years of conflict would be harmful to the public interest and would be particularly harmful to Boulder and its ratepayers. . . . [T]he public interest is [] served by furthering what I understand to be the State’s broader climate goals, in fostering partnerships and innovation to achieve emissions reductions across Colorado.
  

Boulder thus requested that the Commission “grant [Public Service’s] Application without material modification and without any modification to the Franchise Agreement.”
  

D. Comprehensive Settlement Agreement

39. The Comprehensive Settlement Agreement addresses the following issues: 
(1) approval of the Franchise Agreement and Public Service’s Certificate of Public Convenience and Necessity to exercise franchise rights; (2) the EPA and LIA; (3) issues for future proceedings; (4) the undergrounding funds calculated based on the years Boulder chose against a new franchise agreement with the Company; (5) potential cost reimbursement to Boulder for Public Service projects adopted for non-Boulder customers; (6) Boulder-specific projects and/or pilot programs; and (7) transparency regarding Boulder and Public Service Executive Team meetings.

40. In Section 2 of the Comprehensive Settlement Agreement, the parties agree that the Commission is not being asked to either approve or disapprove, the Franchise Settlement Agreement, the EPA, the LIA, or their individual terms and conditions.  The parties also make clear in Section 2 that the Commission is not bound by the terms of the Settlement Agreement, the EPA, or the LIA, as only Public Service and Boulder negotiated and signed those agreements. Finally, the Settling Parties also agree that Public Service will not implement the Franchise Agreement, Franchise Settlement Agreement, EPA, or LIA in any manner inconsistent with Colorado law.
 

41. Sections 3 through 6 of the Comprehensive Settlement Agreement address Public Service’s recovery of costs expended pursuant to the Franchise Settlement Agreement, EPA, and/or LIA.  In Section 3, the parties state that this proceeding does not require determination of who bears the costs of the Franchise Settlement Agreement, EPA, and LIA.  Instead, those costs will be the subject of future cost recovery proceedings in which interested stakeholders (including Staff and the OCC) can intervene.  

42. In Section 4, parties agree that “for each undergrounding project completed in satisfaction of Section H (1) of the PSCo-Boulder Franchise Settlement Agreement, [Public Service] will identify and separate project capital costs within the future rate case proceeding(s) where recovery is sought.”
  “Section H (1) of the Franchise Settlement Agreement” addressed Public Service’s commitment to provide approximately $11.5 million in funding received from Boulder customers from the termination of the prior franchise agreement in 2010 to the effective date of the new Franchise Agreement for undergrounding.  

43. Section 5 addresses the potential for Public Service, at some time in the future, to seek from ratepayers, cost recovery for reimbursements paid to Boulder for certain pilot projects or programs created by Boulder and paid for through Boulder customer-funded sources, as contemplated by Section V of the EPA.  On that issue, the parties agree that: (a) such recovery will be sought and addressed in future proceeding(s) filed by Public Service; and (b) in such proceedings, Public Service 

will identify and separate capital costs for each such reimbursement where practicable for such reimbursement proposals . . . . If and when it is not practicable to identify and separate capital costs, the Company will detail the capital cost(s) at issue and explain why it is not practicable to identify and separate the capital cost(s) only associated with reimbursements to Boulder.
  

The underlined language highlights the key difference between the commitment made by Public Service in Sections 4 and 5 concerning the degree of cost detail and support Public Service will provide in any such future proceeding.   

44. In Section 6, Public Service agreed that if it seeks to recover costs for 
Boulder-specific projects and/or pilots developed through the CCGPP, it will do so in one or more future proceedings.
  In addition, the parties agreed that Public Service will provide the level of cost detail and support described in Section 5, not Section 4.  Specifically, the parties agreed that, in any such future proceeding, Public Service 

will identify and separate capital costs where practicable for costs arising specifically from the CCGPP under Section III of the Energy Partnership Agreement. If and when it is not practicable to identify and separate capital costs, the Company will detail the capital cost(s) at issue and explain why it is not practicable to identify and separate the capital cost(s) only associated with the CCGPP.

45. In Sections 3 through 6, the parties also agree that, in any proceeding seeking recovery of costs expended pursuant to the Franchise Settlement Agreement, LIA, and/or EPA: (a) Public Service will bear the burden of proving that such cost recovery is in the public interest; and (b) no presumption of prudence attaches to the expenditures.
 

In Section 7, Public Service and Boulder agreed to publish the following information regarding each Executive Team meeting during the first two years of such meetings: (a) the date, time, and location of the meetings; (b) the individuals in attendance; (c) the issues 

46. discussed; (d) decision points and outcomes; and (e) matters identified for future discussion.  The publication may include additional information.
  The parties request that the Commission leave open this proceeding “as a repository for [Public Service] to file copies of these Executive Team meeting publications.”
  While Staff and the OCC may request an extension of the two-year reporting period, Public Service and Boulder “make no such commitment to extend the reporting period at this time, but will consider the merits of the request if and as appropriate at the time the request is made.”
 

E. Hearing on Settlement Agreement

47. As noted above, the ALJ requested in Decision No. R21-0344-I that issued on June 10, 2021 that the witnesses be prepared to clarify the language in sections 5 and 6 of the Comprehensive Settlement Agreement that “[i]f and when it is not practicable to identify and separate capital costs, the Company will detail the capital cost(s) at issue and explain why it is not practicable to identify and separate the capital costs(s) only associated with” Section V of the EPA and the CCGPP.
  

At the hearing, Mr. Ihle stated that the use of the word “detail” in the foregoing sentence was not the best choice, and that “describe” is more accurate.
  According to Mr. Ihle, “describe” in the context of Sections 5 and 6 of the Comprehensive Settlement Agreement means that Public Service will provide a description of the costs of a project for which it seeks recovery, including an estimation of the costs for which it seeks recovery.
  As to the estimate of costs, 

48. Mr. Ihle further testified that Public Service would bear the burden of establishing the costs for each project for which it seeks recovery (through exact calculation or estimation) in its direct case.  Intervenors can then agree or take issue with Public Service’s calculation or estimation.
  

49. Public Service also testified that, to the extent it does not provide an estimate of the costs of a project that the Commission has determined cannot be recovered from all ratepayers, the Commission would be forced to make its own estimate of the disallowed costs.
  Public Service further testified to its understanding that, in such a situation, Public Service would assume the risk that the Commission would overestimate the costs, and thereby deny recovery of a higher level of costs than if Public Service had provided its own estimate.
  

50. Based on the settlement testimony, and Public Service’s testimony at the hearing, the ALJ understands that Public Service will not present a lump sum for more than one project for which it seeks recovery, and then attempt to shift the burden to intervenors to determine the individual cost of each project for which Public Service seeks recovery.  The ALJ was concerned about such an outcome based on the settlement testimony generally and, in particular, testimony concerning a burden-shifting framework cited in a Commission decision.
  Leaving aside the question of whether it is appropriate to present testimony from a fact witness about pure legal issues,
 the ALJ questions whether such a burden-shifting framework would apply in a proceeding in which a presumption of prudence does not apply to costs for which a utility seeks recovery.
  Regardless, Public Service’s testimony at the hearing clarified that the ALJ’s concern was misplaced because, in any proceeding in which it seeks recovery under the Comprehensive Settlement Agreement, Public Service will provide evidence in its direct case establishing the costs for each project for which it seeks recovery either through exact calculation or estimation.  If it does not, Public Service understands that the Commission will have to estimate any disallowed costs and the Commission’s estimation could be higher than if Public Service had provided its own estimate.
  

F. Analysis

1. Burden of Proof

51. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon “the proponent of an order.”
  Public Service, Staff, the OCC, and Boulder filed the Joint Motion and, as a result, bear the burden of proof.
  The parties must establish by a preponderance of the evidence that the Comprehensive Settlement Agreement is just and reasonable and in the public interest.  The Commission has an independent duty to determine matters that are within the public interest.
  
2. Modified Procedure

52. The Application, as modified by the Comprehensive Settlement Agreement, is uncontested.  Moreover, the parties agree that a hearing is unnecessary.  Finally, the Application and Comprehensive Settlement Agreement are accompanied by sworn testimony and attachments that verify sufficient facts to support the Application and Settlement Agreement.  Accordingly, pursuant to § 40-6-109(5), C.R.S., and Commission Rule 1403,
 the Application, as modified by the Comprehensive Settlement Agreement, will be considered under the modified procedure, without a formal hearing.
3. Settlement Agreement
53. The Comprehensive Settlement Agreement and the settlement testimony submitted by Public Service adequately addresses the issues raised by Staff and the OCC concerning the Application in this proceeding.  The Comprehensive Settlement Agreement specifies that no determination is being made in this proceeding of who bears the costs of the Franchise Settlement Agreement, EPA, and LIA.  Instead, if Public Service seeks to recover such costs in the future, Public Service will file one or more future proceedings in which interested stakeholders (including Staff and the OCC) can intervene.  The Comprehensive Settlement Agreement also specifies that Public Service will bear the burden of proving the costs incurred under the Franchise Agreement, the LIA, and/or EPA and that recovery from all ratepayers (not just Boulder-based ratepayers) is in the public interest.  

54. In addition, the reporting provisions in the Comprehensive Settlement Agreement to enhance transparency regarding the Boulder and Public Service Executive Team meetings is in the public interest.  The information provided in the reports will allow third parties and the Commission to assess the benefits of the Executive Team Meetings.  The willingness of Public Service and Boulder to add to the information contained in the reports as necessary is important to the Commission’s ultimate understanding of the benefits and drawbacks of the meetings.  

55. Based upon substantial evidence in the record as a whole, the ALJ finds and concludes that the parties have satisfied their burden of establishing that the Comprehensive Settlement Agreement is just and reasonable and is in the public interest.  The ALJ also finds and concludes that approval of the Application, as modified by the Comprehensive Settlement Agreement, is in the public interest.  The ALJ will approve the Comprehensive Settlement Agreement without material modification and will grant the Application, as modified by the Comprehensive Settlement Agreement.
II. ORDER

A. The Commission Orders That:

1. The Joint Motion to Approve Comprehensive Settlement Agreement filed on June 4, 2021 by Public Service Company of Colorado (Public Service), Trial Staff of the Colorado Public Utilities Commission, the Office of Consumer Counsel, and the City of Boulder is granted, consistent with the discussion above.  
2. Consistent with the findings, discussion, and conclusions in this Decision, the Comprehensive Settlement Agreement filed as Hearing Exhibit 104, Attachment A, on June 4, 2021, is approved without material modification.  The Comprehensive Settlement Agreement is attached to this Decision as Appendix A.  

3. The parties’ request to leave open this proceeding as a repository for Public Service to file copies of the Executive Team meeting publications is granted.  Otherwise, Proceeding No. 20A-0544FEG is closed. 

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion within 20 days after service, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
	(S E A L)
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Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge
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� Id., Attach. HVH-1 at 9 (§ 2.5.A).  


� Id.


� Id., Attach. HVH-1 at 9 (§ 2.5.B).  


� Id., Attach. HVH-1 at 9 (§ 2.5.C).  


� See Hearing Exhibit 400 at 12:9-12 (“The OCC would have less concern with the opt-out [in Section 2.5] if the Commission’s decisions in the Clean Energy Plan Proceeding result in the same benchmarks contained in the Franchise Agreement.”) (Answer Testimony of Mr. Fernandez); Hearing Exhibit 102 at 23:1-10 (“First, it is true that, as OCC witness Mr. Fernandez observed, there are gaps between Boulder’s goals and the Company’s. For instance, Boulder has a goal of 100 percent renewable energy by 2030. The Company is aiming for, as expressed by our Clean Energy Plan included in our ERP filing under Proceeding No. 21A-0141E, 80 percent renewable energy and 85 percent reduction of carbon dioxide emissions compared to a 2005 baseline by 2030. The Company respects Boulder’s goals, and similar goals of other cities.”) (Rebuttal Testimony of Mr. Ihle).  


� Hearing Exhibit 600, Attach. NTG-7 at 2 (Answer Testimony of Ms. Ghebregziabher).  


� Hearing Exhibit 101, Attach. HVH-1 at 27-28 (emphasis added).


� Id., Attach. HVH-1 at 28.  


� See Hearing Exhibit 400 at 11:14-12:6.


� Hearing Exhibit 103, Attach. HVH-2 at 2 (§ B.1) (Settlement Agreement).  


� Hearing Exhibit 103, Attach. HVH-3 at 5 (§III.5.a) (EPA).  


� Id. at 10-13 (Attachment A), 14 (Attachment B).  See also Hearing Transcript at 35:20-38:12.  


� Hearing Exhibit 103, Attach. HVH-3 at 3 (§II.A) (EPA).  
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� Hearing Exhibit 600, Attach. NTG-13 at 1 (Response to Discovery Request CPUC5-2(b).


� Id. at 2 (§ 1.C.5).  


� Id. at 7-8 (§ V).  


� Hearing Exhibit 600, Attach. NTG-13 at 2 (Response to Discovery Request CPUC5-2(f)). 


� Hearing Exhibit 400, Attach. RAF-6 (Answer Testimony of Mr. Fernandez).  


� Hearing Exhibit 600 at 43:8-44:11 (Answer Testimony of Ms. Ghebregziabher).  


� Hearing Exhibit 103, Attach. HVH-2 at 3 (§ C.7) (Settlement Agreement).  
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� Hearing Exhibit 103 at 12:5-6 (Rebuttal Testimony of Ms. Velasquez Horvath).  
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� Id. at 14:18-21.  
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� Id. at 24:5-8.  


� Id. at 26:8-13.  


� Id. at 7:9-21.  


� Id. at 8:1-12.  


� Id. at 8:13-19.  


� Id. at 8:20-9:2.  


�  Hearing Exhibit 400 at 5:9-13 (Answer Testimony of Mr. Fernandez).  


�  Id. at 8:12-13.  


� Id. at 13:14-16, 15:16-18, 16:10-19, 18:4-8.  The ALJ’s understanding is that no such attorneys’ fees have been awarded.  Instead, while Public Service filed a motion for attorneys’ fees and costs after the Boulder District Court dismissed Boulder’s first petition for condemnation, the motion was stayed during the pendency of the appeal of that dismissal.  The appeal was never decided, and will be dismissed under the terms of the Settlement Agreement.  See Hearing Exhibit 103, Attach. HVH-2 at 3 (§ C.13), 4 (§§ F.2, F.4).  


� Hearing Exhibit 500 at 14:4-5 (Cross-Answer Testimony of Mr. Koehn).  


� Id. at 6:16-19 (emphasis added).  


� Id. at 20:17-19, 21:1-3.  


� Id. at 7:7-9 (emphasis omitted).  


� Hearing Exhibit 104, Attach. A at 3. 


� Comprehensive Settlement Agreement at 5.


� Hearing Exhibit 104, Attach. A at 6.  


� Id. at 6.  


� Id. at 7.  


� Id. at 5, 6, 7.  


� Id. at 7-8.  


� Id. at 8.  


� Id. at 7.  


� Hearing Exhibit 104, Attach. A at 6-7 (§§ 5, 6) (Comprehensive Settlement Agreement).  


� Transcript of 6/15/2021 Hearing at 28:5-19.  


� Id. at 28:20-7.  


�   Id. at 29:20-31:14.  


�   Id. at 32:15-23.  


�   Id. at 33:1-19.  


� Hearing Exhibit 105 at 12:1-8 & nn. 1-2 (Settlement Testimony of Mr. Ihle) (citing Decision �No. R20-0144 issued on March 9, 2020 in Proceeding No. 19A-0425E and Decision No. C13-0064 issued on January 11, 2013 in Proceeding No. 12AL-1268G).  


�   Transcript of 6/15/2021 Hearing at 43:3-20.  


� See Decision No. R14-0496 issued on May 9, 2014 in Proceeding No. 13A-0869E at ¶¶ 6, 47-49, 54 (noting that the proceeding involved a “prudency review”).  See also Decision No. C13-0064 issued on January 11, 2013 in Proceeding No. 12AL-1268G at ¶¶ 11-15 (noting the unusual facts of that proceeding in which the Commission ordered Public Service to file a historic test year in that rate case after Public Service filed only a future test year with its direct case; the Commission then “clarif[ied] the impact of our HTY filing requirement on the burdens of going forward and of proof”); Transcript of 6/15/2021 Hearing at 44:8-17 (Mr. Ihle agreeing that there is no presumption of prudence that attaches to any of the costs addressed in the Comprehensive Settlement Agreement).  


� Transcript of 6/15/2021 Hearing at 32:15-33:19.  


� § 24-4-105(7), C.R.S.  


� Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.   


� See Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984).


� 4 CCR 723-1.
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