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I. STATEMENT and BACKGROUND
A. Background

1. Only the procedural history necessary to understand this Decision is included. ALC Schools, LLC (ALC) commenced this proceeding on March 2, 2021, by filing the 
above-captioned Petition. The Administrative Law Judge (ALJ) held an evidentiary hearing on June 22, 2021, at which all parties appeared and presented evidence. At the close of the evidentiary record, the ALJ informed the parties that she is interested in the parties’ interpretation of § 40-10.1-602(6), C.R.S., (2020). Specifically, the ALJ raised the following question: whether transportation network companies providing transportation service based upon a contract with a school or school district are providing transportation network services as that term is defined by § 40-10.1-602(6), C.R.S. The ALJ suggested the parties address this in their statements of positions. 

2. On July 13, 2021, HopSkipDrive, Inc. (HopSkipDrive), filed a Motion to Reopen the Record for the Limited Purpose of Introducing Legislative History (Motion), with attachments. On July 16, 2021, ALC filed a Response to Motion to Reopen the Record for the Limited Purpose of Introducing Legislative History (Response). 

II. ARGUMENTS, DISCUSSION, FINDINGS, AND CONCLUSIONS

3. HopSkipDrive seeks to supplement the evidentiary record by asking the ALJ to take administrative notice of “the publicly-accessible information on the Colorado General Assembly’s website,” concerning the legislative history behind § 40-10.1-602, C.R.S., as permitted by Rule 1501(c), of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1. Motion at 2. 

4. HopSkipDrive offers: a proposed amendment to Senate Bill (SB) 14-125 identified as L.045, which added language to § 40-10.1-602(6), C.R.S.; a bill summary for the statute, (SB14-125), including vote history for proposed bill amendments and several descriptions of testimony relating to the bill; and former Representative Diane Mitsch Bush’s Affidavit signed July 12, 2021 concerning her reason for proposing amendment L.045 and her understanding of the same. See Attachments A, B, and C to the Motion. 

5. HopSkipDrive does not offer SB14-125’s complete legislative history, such as recordings of testimony before the General Assembly or hearing committee discussions, or documents that appear to be attached to or otherwise referenced in SB14-125’s bill summary. See Attachment B. HopSkipDrive states that its counsel listened to the recordings of the legislative history for SB14-125, and found nothing relevant to assist in understanding the reasons behind bill amendments to § 40-10.1-602(6), C.R.S.  Id. at 1-2. 

6. HopSkipDrive states that it does not object to allowing ALC to controvert former Representative Mitsch Bush’s Affidavit “through cross-examination or otherwise in a virtual hearing setting.”  Id. at 3. 

7. HopSkipDrive argues that a bill sponsor’s testimony concerning its purpose and anticipated effect is powerful evidence of legislative intent. Id. at 3, citing Vensor v. People, 
151 P.3d 1274, 1279 (Colo. 2007); People v. Rockwell, 125 P.3d 410, 419 (Colo. 2005). 
It also argues that legislator testimony made two years after bill passage has been considered relevant in discerning legislative intent. Id. at 4, citing People v. Davis, 218 P.3d 718, 
720 (Colo. App. 2008). 

8. HopSkipDrive acknowledges that the Colorado Supreme Court upheld a lower court decision to exclude a legislator’s statement about legislative intent made after the legislation was passed, but argues that the Court’s holding is limited because the Court did not decide whether such evidence is admissible when there is no contemporaneous legislative history. Id. at 5, citing Colorado Dep’t of Social Servs. v. Board of County Comm’rs, 697 P.2d 1 (Colo. 1985).  HopSkipDrive posits that because it found no discussion of the legislative intent behind § 40-10.1-602(6), C.R.S., in the bill’s legislative history, that there is no contemporaneous legislative history on that provision’s intent. It concludes that “[t]he best available evidence is therefore the knowledge of the sole sponsor” of the relevant bill amendment (L.045), that is, former Representative Mitsch Bush. Id. at 5. HopSkipDrive concludes that due process and the “pursuit of the correct interpretation of subsection 602(6) should include a limited reopened record to consider legislative history.” Id.  

9. In response, ALC states that it “does not oppose HopSkipDrive’s Motion to the extent that it seeks to supplement the record” but that to the extent that HopSkipDrive makes legal argument on the probative value of the legislative history it offers and argument interpreting the material, ALC requests that it be permitted to respond to those arguments, as set forth in its Response. Response at 1. ALC argues that HopSkipDrive fails to disclose the following key principles of statutory construction: that if a statute is clear and unambiguous, it must be interpreted as written (citing People v. Goodale, 78 P.3d 1103, 1107 (Colo. 2003)); only when a statute is unclear or ambiguous may courts look beyond the plain language of the statute to the legislative history or rules of statutory construction; and statutes should be construed as written if courts can give effect to the ordinary words the legislative body adopted (citing 
PDM Molding, Inc., v. Stanberg, 898 P.2d 542, 545 (Colo. 1995)). Id. at 2. 
10. ALC submits that even if § 40-10.1-602(6), C.R.S., is found to be ambiguous, former Representative Mitsch Bush’s affidavit, given seven years after the bill was 
passed, should not be given much, if any weight.  Id. at 3. ALC argues that former Representative Mitsch Bush’s affidavit is not legislative history, as it is a statement made seven years after the statute was passed. Id., citing Colorado Dep’t of Social Servs. v. Board of County Comm’rs, 697 P.2d 1, 20 (Colo. 1985). ALC asserts that even statements made before a legislative committee are not conclusive proof of legislative intent, and that former Representative Mitsch Bush’s Affidavit does not even rise to that level. Id. citing People v. Rockwell, 125 P.3d 410, 419 (Colo. 2005). ALC also argues that HopSkipDrive admits that a former legislator’s comments about legislative intent of a statute are not admissible to establish the legislative intent of the statute, per Colorado Dep’t of Social Servs., 697 P.2d at 21. Id. at 2-3, citing HopSkipDrive’s Motion at 5. 

11. ALC asserts that because former Representative Mitsch Bush never testified to the intent of her proposed amendment in front of the General Assembly, there is no indication that other representatives understood the amendment to have any meaning other than its plain, clear, and unambiguous written meaning.  Id. at 3. ALC also points out that former Representative Mitsch Bush’s Affidavit notes that she did not draft the relevant amendment language, and that she is speculating as to the intent of the language. Id. 
12. In deciding the Motion, the ALJ assumes arguendo, that it is appropriate to consider the legislative history behind § 40-10.1-602(6), C.R.S., based upon the relevant legal authority.
 
13. As noted, the Motion asks the ALJ to take administrative notice of the publicly accessible legislative history available on the General Assembly’s website for SB 14-125, including Attachments A and B. The ALJ finds that Attachments A and B are a part of the legislative history of § 40-10.1-602, C.R.S. Given that the Motion is unopposed, the ALJ reopens the record to accept Attachments and B, and takes administrative notice of the publicly accessible legislative history available on the General Assembly’s website for SB 14-125, for potential consideration.   

14. However, the ALJ agrees with ALC that former Representative Mitsch Bush’s Affidavit is not legislative history. Colorado Dep’t of Social Servs. v. Board of County Comm’rs, 697 P.2d 1, 20 (Colo. 1985). Thus, the question becomes whether that Affidavit may be admitted as evidence of the General Assembly’s legislative intent in passing § 40-10.1-602, C.R.S. 

15. In Colorado Dep’t of Social Servs., the Court stated, “[w]e save for another day the question of whether, in the absence of any contemporaneous legislative history, such evidence might by admissible.” (emphasis added). 697 P.2d at 21. Thus, the Court did not decide that legislators’ post-bill passage statements are admissible to determine legislative intent where there is no contemporaneous legislative history. It merely left that question open. Second, the Court was careful to note that this unanswered question involves circumstances “in the absence of any contemporaneous legislative history.” (emphasis added). Id. at 21. Here, HopSkipDrive acknowledges, and indeed, offers, contemporaneous legislative history on the bill. At the same time, HopSkipDrive argues there is no contemporaneous legislative history because the legislative history it reviewed provides no insight to the intent behind one paragraph of the bill, 
§ 40-10.1-602(6), C.R.S. Motion at 1 and 5. 

16. While it is possible that the legislative history is unhelpful, that does not mean it does not exist, even if it does not address one paragraph of the statute. Indeed, given that statutes must be viewed as a whole, the ALJ finds that when it is appropriate to consider legislative history, narrowly focusing on the legislative history one paragraph of a statute may not provide 
a complete picture of the legislative history. See People ex rel. v. Dunbar, 493 P.2d 660, 
665 (Colo. 1972) (statutes must be construed as a whole, “and the several parts of a statute reflect light upon each other.”). Even so, the record merely includes counsel’s unilateral assessment of the helpfulness of the legislative history. Counsel’s assessment is not evidence.
 What is more, counsel’s assessment is based upon legislative history research concerning only one paragraph of § 40-10.1-602, C.R.S. Motion at 1. This raises questions as to whether reviewing the entire legislative history of § 40-10.1-602, C.R.S., would lead to a different assessment as to its usefulness.

17. For all these reasons, the ALJ denies HopSkipDrive’s request to accept and consider Attachment C to the Motion, former Representative Mitsch Bush’s Affidavit.
 

III. ORDER

A. It Is Ordered That:

1. HopSkipDrive, Inc’s Motion to Reopen the Record for the Limited Purpose of Introducing Legislative History is granted in part and denied in part, consistent with the above discussion. 
2. This Decision is effective immediately.
	 (S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge



� To be clear, at this time, the ALJ makes no findings that the relevant statutory language is ambiguous, �or that the language is plain and clear. See § 2-4-203, C.R.S., (2020); 24, Inc., v. Bd. of Equalization, 800 P.2d 1366, �1369 (Colo. App. 1990). 


� The ALJ does not question the veracity of counsel’s representations concerning his review and assessment of the legislative history. 


� Even if the ALJ accepted the Affidavit, the ALJ would give it almost no weight because: (1) there is no indication that former Representative Mitsch Bush testified or otherwise discussed her stated intent in offering amendment L.045 with or before members of the General Assembly; (2) the Affidavit provides no information to support a conclusion that other members of the General Assembly shared her intent; (3) the Affidavit was written seven years after the bill was passed, which is far from contemporaneous; and (4) the Affidavit is primarily focused on the intent of those who requested that former Representative Mitsch Bush propose amendment L.045, which is unhelpful in shedding light on the legislative intent behind that amendment. 
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