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I. STATEMENT AND BACKGROUND 
1. Only the procedural history necessary to understand this Decision is included. On May 17, 2021, Public Service Company of Colorado (Public Service or the Company) initiated this proceeding by filing the above-captioned Application, accompanied by exhibits. Public Service’s Application seeks approval of its proposed cost recovery approach of the natural gas commodity costs incurred by its electric and gas utilities during the extreme cold weather event in February 2021. That same day, the Company also filed a Motion of Public Service Company of Colorado for Commission Approval of an Alternative Form of Notice, which the Commission granted with modifications on May 26, 2021. Decision No. C21-0325-I. 

2. The Commission provided public notice of the Application on May 18, 2021; that notice also required that any party wishing to intervene must file a motion within 30 days of the notice (June 17, 2021). Notice of Application filed on May 18, 2021. 
3. During its weekly meeting held June 30, 2021, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition. 

4. The following parties filed timely notices to intervene of right: the Office of Consumer Counsel (OCC), the \the Colorado Public Utilities Commission Staff (Staff), and the Colorado Energy Office (CEO). The following parties filed timely motions seeking to permissively intervene: Grand Valley Rural Power Lines, Inc., Holy Cross Electric Association, Inc., Intermountain Rural Electric Association, Inc., and Yampa Valley Electric Association, Inc. (collectively, the Cooperatives); Tiger Natural Gas, Inc. (Tiger); and WoodRiver Energy, LLC (WoodRiver). 

5. On July 12, 2021, CEO and the OCC filed a Motion Requesting the Commission Hear this Proceeding En Banc and for Waiver of Response Time. (Motion for Commission to Hear Proceeding). 

6. On July 14, 2021, the ALJ scheduled this matter for a prehearing conference for July 26, 2021. Decision No. R21-0413-I. 

7. During its weekly meeting held July 21, 2021, the Commissioners denied the Motion for Commission to Hear Proceeding, noting that they expect a robust record, and urging the ALJ to adopt a procedural schedule “that will allow the Commission ample time to fully consider and render” a decision on anticipated exceptions. See Decision No. C21-0455-I, at 3, mailed July 26, 2021.   

8. In addition to the motions to permissively intervene, the following motions are currently pending: Public Service’s Motion for Extraordinary Protection and Request for Waiver of Response Time filed May 17, 2021 (Motion for Extraordinary Protection); and Public Service’s Motion for Variances from Electric and Gas Tariffs filed May 28, 2021 (Motion for Variances). 

II. FINDINGS AND CONCLUSIONS 

A. Prehearing Conference
1. Evidentiary Hearing and Procedural Schedule
9. All parties and proposed parties appeared at the prehearing conference held on July 26, 2021. During the prehearing conference, the ALJ discussed the Commission’s recent decision denying the Motion for Commission to Hear Proceeding, with particular focus on Commissioner comments urging the ALJ to adopt a procedural schedule allowing for “ample time” for them to consider anticipated exceptions. Based on this, the ALJ explained that the matter must proceed on a compressed schedule so that the ALJ has enough time to draft a robust recommended decision with ample time remaining before the expiration of the statutory deadline for a final Commission decision. Even with a compressed schedule, the ALJ found, and the parties agreed, that additional time is required for a final Commission decision to issue. Based on this, the anticipated volume of evidence, and number of parties in the proceeding, the ALJ extended the statutory deadline for a Commission decision to issue by an additional 130 days, consistent with § 40-6-109.5(1), C.R.S. 

10. In response to offered hearing dates for the end of October, the OCC argued that extraordinary conditions exist which warrant further extending the statutory deadline by an additional 130 days, as permitted by § 40-6-109.5(4), C.R.S.  In support, the OCC argued that it is spread thin due to multiple other similar proceedings that are moving forward on parallel tracks and other pending proceedings, that it is short-staffed, and that a compressed schedule presents challenges to meet the Commission’s expectation that a robust record be developed. Public Service opposed an additional 130-day extension, arguing that it has already agreed to recover costs over an extended period of time, so it seeks to balance that by receiving a final Commission decision without further delay. For the same reasons, the Company declined to waive the statutory deadline for a final Commission decision to issue. 

11. The ALJ denied the OCC’s request to further extend the statutory deadline per 
§ 40-6-109.5(4), C.R.S., noting that the statute requires notice and a hearing for such a determination, and the notice of the prehearing conference does not meet this requirement. The ALJ also advised that parties may raise this issue again by written motion, should they desire to in the future, and that a hearing could be set to address that, consistent with § 40-6-109.5(4), C.R.S. In denying the OCC’s request, the ALJ makes no findings as to the substance of the OCC’s or Public Service’s arguments. Indeed, the ALJ sympathizes with the challenges associated with creating a robust record in a significant case such as this within a compressed timeframe. 

12. During the prehearing conference, the ALJ scheduled a three-day evidentiary hearing and established a procedural schedule that aligns with the evidentiary hearing dates, outlined in the ordering paragraphs below. The ALJ also informed the parties that unless circumstances changed prior to the hearing, that the evidentiary hearing would be held by 
video-conference.
 
13. Participants in the evidentiary hearing will appear at the hearing from remote locations by video-conference and may not appear in person. The remote evidentiary hearing will be held using the web-hosted service, Zoom. This Decision and Attachments A and B provide critical information and instructions to facilitate holding the hearing by video-conference, which all parties must follow. 

14. To minimize the potential that the video-conference hearing may be disrupted by non-participants, the link, meeting ID code, and passcode to attend the hearing will be provided to the participants by email before the hearing, and the participants will be prohibited from distributing that information to anyone not participating in the hearing.
 

2. Public Comment Hearing 
15. During the hearing, the OCC asked that a public comment hearing be scheduled. No parties objected. Given that no parties objected, and the nature of this proceeding, the ALJ granted the OCC’s request, and scheduled a remote public comment hearing, as set forth in the ordering paragraphs below. 

18. The public comment hearing will be held using the web-hosted 
video-conferencing service, Zoom. Information and requirements to participate in the Zoom hearing by video-conference are included in Attachment A to this Decision. For those who wish to provide oral comments during the hearing, video-conference participation is preferred and encouraged because it allows for the hearing to be held in a manner most similar to in-person hearings. Nevertheless, interested persons will also have the option to participate by telephone.  The link, meeting ID code, passcode, and call-in information to participate in the hearing is provided in the ordering paragraphs below and will be available on the Commission’s public calendar at least one week prior to the public comment hearing. 
3. Notice of the Public Comment Hearing
16. During the prehearing conference, the OCC also asked that Public Service be required to email notice of the public comment hearing to customers in advance of the public comment hearing. In support, the OCC argued that notice is in the public interest, and that in its experience, traditional Commission notice through a press release has not garnered robust public participation. The OCC submits that emailed notice will invite a more robust public participation. While Public Service did not go so far as to object to emailing customers notice of the public comment hearing, the Company expressed its preference not to do so. The Company argued that emailed notice has not been required in past similar circumstances, and is unnecessary to garner public participation. The ALJ deferred ruling on this request during the prehearing conference, but does so now. 

17. The ALJ finds that emailed notice is in the public interest, as it supports a transparent process that invites participation and input in response to Public Service’s requested relief in this proceeding, which may ultimately result in increased charges that Public Service’s customers would bear. What is more, requiring Public Service to email customers does not burden the Company. Emailing customers notice of the public comment hearing invites further customer participation and input, and is consistent with Rule 1509 as a means for interested persons to encourage the ALJ and the Commission in the exercise of their discretion. 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure. For all these reasons, the ALJ grants the OCC’s request to require Public Service to email customers notice of the public comment hearing scheduled in this matter. The notice must include information on the public comment hearing date and time, how to participate in the hearing, and the subject of the public comment hearing, that is, to receive public comment on Public Service’s Application in this proceeding. The notice may also include information on how to provide written comments in this proceeding, or observe the public comment hearing without participating in it, as described below. 

18. The Commission prefers written comments over oral comments. Interested persons are encouraged to submit written comments through either: (a) the Commission’s Electronic Filing System at https://www.dora.state.co.us/pls/efi/EFI.homepage in this proceeding; or (b) the Commission’s website at https://puc.colorado.gov/ by clicking on the “FILE A COMMENT OR COMPLAINT” link. Both oral and written comments will be given the same weight in this proceeding. 
19. Persons wishing to observe, but not participate in the hearing, may do so by observing the webcast of the public comment hearing, and need not join the hearing by telephone or video-conference. To observe the public comment hearing by webcast, enter this link in the web browser https://puc.colorado.gov/webcasts and select the audio or video option for Hearing Room A on the date and time of the public comment hearing. The ALJ encourages interested persons who do not wish to provide comment during the hearing to observe the hearing through the webcast because this will help minimize background noise during the hearing, and may assist in the orderly progression of the hearing. 
4. Deadline for Tiger and WoodRiver to Respond to Public Service’s Request that Neither Have Access to Information Identified as Highly Confidential in the Company’s Motion for Extraordinary Protection

20. During the prehearing conference, the ALJ verbally informed all those present of her rulings on pending motions, outlined below. Among those rulings, as discussed below, the ALJ grants Tiger’s and WoodRiver’s requests to permissively intervene, and Public Service’s Motion for Extraordinary Protection. Because Public Service’s Motion for Extraordinary Protection was filed before Tiger and WoodRiver made any filings in this proceeding, and that the motion’s requested relief does not directly address proposed access to the highly confidential information for any intervener other than the OCC, CEO and Staff, the ALJ asked the Company for its position on Tiger and WoodRiver’s proposed access to the highly confidential information. 
21. The Company argued that neither intervener should have any access to the information because they are both Public Service’s competitors. Given this, and the procedural posture, the ALJ granted Tiger and WoodRiver time to consider the issues and file a written response to the Company’s request that neither have access by August 2, 2021. The ALJ informed Tiger and WoodRiver that if they do not file a response by that deadline, that the ALJ will construe that to mean that they do not object to Public Service’s request that neither be provided access to the information identified in the Company’s Motion for Extraordinary Protection.   
B. Motions to Permissively Intervene

1. Applicable Standard

19. A party seeking to permissively intervene “must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant  . . .  and that the movant’s interests would not otherwise be adequately represented.” Rule 1401(c), 4 CCR 723-1. Rule 1401(c) also requires motions to permissively intervene to “state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interests that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.” Rule 1401(c), 4 CCR 723-1. 

2. Tiger’s Motion
20. In support of its request to permissively intervene, Tiger explains that it provides natural gas and electricity to Colorado customers. Motion for Intervention by Permission and Notice of Entries of Appearance of Counsel for Tiger Natural Gas, Inc. (Tiger’s Motion), at 1. Tiger states that it is one of Public Service’s largest customers in the State, that it procures natural gas for customers in all of the Company’s customer classes, and partners with the Company to distribute the gas to Tiger’s customers. Id. at 2.  Tiger provides detailed information explaining its perspective on its interactions with the Company relating to the extreme cold weather event at issue here. See id. at 2-4. 

21. Most relevant here, Tiger explains that the Company charged it an unauthorized overrun penalty, contrary to Public Service’s tariff, which directly relates to variances that the Company seeks in this proceeding. Id. at 5. Tiger argues that the Company attempts to use the overrun penalty to get a windfall or to lessen the cost to its customers, thereby discriminating against Tiger’s customers to benefit the Company’s customers. Id. at 5. Tiger explains that the Company instituted an under-delivery Operational Flow Order (OFO), and issued other updates, which, at one point, increased the under-delivery tolerance to 10 percent. Id. at 3-4. Tiger submits that Public Service should not be permitted to recover any costs from its OFO, “much less the excessive ‘variance’ sought in its Application.” Id. at 5. Tiger also argues that through this proceeding, the Company attempts to abrogate the agreement reached with interveners, including Tiger, in Proceeding No. 19AL-0309G, concerning the overrun penalty when the Company calls a critical condition, under Schedule TFL, Sheet No. 30A. Id. at 2. 

22. Based on all of this, Tiger argues that it has a tangible and pecuniary interest in this proceeding, and that no other party can represent Tiger’s interest with respect to its commitment to deliver natural gas to its customers. Id. at 5.

23. No party filed a response to Tiger’s Motion. The ALJ deems the failure to respond to Tiger’s Motion as confessing it. Rule 1400(d), 4 CCR 723-1. As such, Tiger’s Motion is unopposed. 

24. In this proceeding, Public Service seeks variances from its Electric Commodity Adjustment (ECA) Tariff and Gas Transportation Terms and Conditions in order to: 

(1) flow the imbalance penalties collected from utilities in the PSCo Balancing Authority Area (“BAA”) during the Extreme Weather Event back to Public Service customers through the ECA; and (2) assess natural gas Shippers operating under Schedules TFS, TFL, or TI a gas transportation penalty equal to the market price of natural gas plus $25 per Dth for noncompliance with the Operational Flow Order (“OFO”) issued during the Extreme Weather Event, to be credited back to the Company’s firm sales customers through the GCA.
Motion for Variances at 3-4. (footnotes omitted); see Public Service’s Hearing Exhibit 101, 60: 1-2. This requested relief plainly impacts Tiger as a natural gas shipper operating under the referenced tariff sheets. Based on the foregoing, the ALJ finds that Tiger has established that it has a pecuniary interest in this proceeding that may be substantially affected, based upon the overrun penalty that Public Service imposed upon it, and Public Service’s request for a variance of tariff sheets related to that penalty. For these reasons, the ALJ concludes that Tiger has met its burdens to permissively intervene, pursuant to Rule 1401(c), 4 CCR 723-1, and will grant Tiger’s motion. 

3. WoodRiver’s Motion
25. In support of its Motion, WoodRiver explains that it is one of Public Service’s transportation customers, and that it provides gas commodity service to approximately 
500 commercial and industrial customers on the Company’s gas system, under the Company’s TFS, TFL, and TI rate schedules.  Motion to Intervene of WoodRiver Energy, LLC (WoodRiver’s Motion) at 1-2. 

26. WoodRiver argues that it will be affected by the outcome of this proceeding based upon the Company’s “proposed increase in the gas transportation rates.” Id. at 2. Based on this, WoodRiver submits that it has a pecuniary interest in this proceeding that may be substantially affected by this proceeding. Id. 
27. No party filed a response to WoodRiver’s Motion. The ALJ deems the failure to respond to WoodRiver’s Motion as confessing it. Rule 1400(d), 4 CCR 723-1. As such, WoodRiver’s Motion is unopposed. 

28. As outlined above, the Company seeks variances TFS, TFL, and TI rate schedules. Similar to Tiger, WoodRiver is a shipper under the Company’s TFS, TFL, and TI rate schedules. Thus, for the many of the same reasons that Tiger is impacted by this proceeding, so is WoodRiver. For all these reasons, the ALJ concludes that WoodRiver has established that it has a pecuniary interest in this proceeding that may be substantially affected, based upon Public Service’s requests for variances of tariff sheets discussed above. For these reasons, the ALJ concludes that WoodRiver has met its burdens to permissively intervene, pursuant to 
Rule 1401(c), 4 CCR 723-1, and will grant WoodRiver’s Motion. 

4. The Cooperatives’ Motion
29. In support of their request to intervene, the Cooperatives state that they are Colorado cooperative associations that get a significant amount of their wholesale electric power and energy from Public Service through wholesale power purchase agreements (PPAs), through which Public Service seeks to recover approximately $17.79 million. Motion to Intervene of Grand Valley Rural Power Lines, Inc., Holy Cross Electric Association, Inc., Intermountain Rural Electric Association, Inc., Yampa Valley Electric Association, Inc. (Cooperatives’ Motion), at 1 and 3.  The Cooperatives explain that these wholesale contracts are based on a rate filed before the Federal Energy Regulatory Commission (FERC). Id. at 3. They argue that wholesale fuel costs, including the prices that Public Service paid for natural gas, and how it handled that supply, are a key component of that rate. Id.  The Cooperatives submit that the Company does not operate separate systems for retail and wholesale customers, such that the Company’s daily energy purchases and management decisions collectively impact both retail and wholesale customers. For these reasons, they argue that the Company’s decisions relating to the extreme weather event impacts the Cooperatives and their customers. Id. at 4. They argue that their participation will help avoid an inappropriate shift away from retail customers or from the Company, onto wholesale customers. Id. at 5.

30. They argue that exercising discretion to allow them to participate as parties is consistent with the Commission’s approach to the extreme weather event so far, and its recent approval of rural cooperative interventions in major generation and transmission cooperative and investor-owned utility proceedings. Id. at 6, citing Proceeding Nos. 21M-0130EG, 20A-0528E, 21A-0141E, and 21A-0096E. 

31. The Cooperatives submit that they do not seek to broaden the issues that will be considered in this proceeding, and instead, that they seek to participate to investigate the Company’s proposed cost recovery methods, financial, and operational decision-making before and after the extreme weather event, communication, and curtailment efforts.  Id. at 4-5. For all these reasons, the Cooperatives argue that they have direct, tangible, and pecuniary interest in this proceeding, and have met their burden to permissively intervene. Id. at 5-6. 

32. Public Service objects to the Cooperatives’ Motion, asserting that they have failed to identify an interest that justifies intervention in this proceeding. Public Service’s response to the Motion to Intervene of Grand Valley Rural Power Lines, Inc., Holy Cross Electric Association, Inc., Intermountain Rural Electric Association, Inc., Yampa Valley Electric Association, Inc. (Response), at 1. The Company argues that this proceeding concerns retail, not wholesale rates, and that this proceeding will not establish an allocation of costs between Public Service’s retail and wholesale electric jurisdictions. Id. at 4-5. Public Service explains that “fuel costs for wholesale customers are based on an overall system average cost of energy[,] and not on a specific cost allocation between retail and wholesale customers.” Id. at 5, fn. 16.  For this reason, the Company states that its retail ECA rates and charges do not influence the fuel charges to wholesale customers. Id. The Company reiterates that the wholesale customer rates will not be impacted by this proceeding, particularly given that Public Service does not financially hedge for wholesale customers. Id. at 6. 
33. The Company also argues that while the Cooperatives generally refer to having pecuniary and tangible interests, they fail to identify the specific pecuniary or tangible interests that will be impacted by the outcome of this proceeding, and question whether any relief may be granted to the Cooperatives here. Id. at 5. Public Service argues that the Cooperatives’ pecuniary interests are within FERC’s jurisdictional purview, not the Commission’s. Id. The Company explains that FERC has jurisdiction both over its PPAs with the Cooperatives and the rates charged to Cooperatives, which are subject to the Federal Power Act’s requirements, 16 U.S.C. 
§ 791, et seq. Id. at 6. Public Service explains that its PPAs with the Cooperatives are subject to a comprehensive federal regulatory scheme, which the Cooperatives may use to investigate the Company’s fuel costs.
 The Company submits that the Cooperatives may use the processes afforded to it under that comprehensive federal regulatory scheme to investigate the Company’s fuel costs. Id. at 6. 
34. The Company argues that even if the Cooperatives could identify a qualifying pecuniary interest here, that their participation is unjustified given that they plan to use this proceeding to investigate issues for purposes beyond the scope of this proceeding, that is, to conduct a wide-ranging investigation to assist them in disputing wholesale cost recovery under the PPAs. Id. at 7. Public Service posits that this retail rate recovery proceeding is not the venue for the Cooperatives to gather information for potential use in a challenge to FERC-jurisdictional rates, particularly given that retail customers will cover the costs of this proceeding. Id. at 7-8. 

35. Public Service argues that the Cooperatives appear to fundamentally misunderstand the scope and purpose of this proceeding, which is not to generally investigate or gather information. Id. at 7. Instead, this proceeding is focused on retail cost recovery.  The Company distinguishes the Commission’s investigatory proceeding into the extreme weather event (Proceeding No. 21M-0130EG), where the Commission allowed expansive participation. Id. at 7. Specifically, the Company explains that because that was a general investigatory and information-gathering proceeding, expansive information gathering a liberal intervention was appropriate. Id. In contrast, this proceeding is narrowly aimed at recovering specific costs from specific customers. Id. The Company argues that intervention should be likewise narrower, and limited to parties with an interest in this specific proceeding. Id. 
36. The Company also argues that the Commission should reject arguments that Cooperatives should be permitted to intervene because the Commission has granted intervention status in other proceedings, arguing that prior participation in one proceeding has no bearing on an intervention in a later proceeding, and that the proceedings in which the Cooperatives were permitted to intervene are distinguishable. Id. at 9, citing Proceeding No. 19Al-0290E, Decision No. R19-0689-I, mailed August 15, 2019, at ⁋ 32. For example, the Company explains that wholesale customer interventions were appropriate in a resource planning proceeding (Proceeding No. 21A-0141E) because that case will result in decisions that impact wholesale customers’ pecuniary and tangible interests since the proceeding’s purpose is to determine needs and obtain resources to meet needs, including wholesale customers’ needs. Id. at 9. 
37. As to the Cooperatives’ asserted interest in ensuring appropriate cost allocation to retail customers, Public Service argues that retail customers’ interests are adequately represented by the OCC, which is statutorily mandated to represent the public interest, and residential, agricultural, and small business customers. Id. at 6, citing § 40-6.5-104(1)-(2), C.R.S.  

38. The ALJ finds Public Service’s arguments persuasive, and the Cooperatives’ arguments unavailing. For the reasons and authorities detailed in Public Service’s Response, the ALJ denies the Cooperatives’ Motion.
 The ALJ is troubled by the Cooperatives’ attempt to use this proceeding as an information-gathering tool for potential use in a possible challenge before in another jurisdiction, without regard to the impact their participation would have on the Company’s retail customers. By their own admission, the Cooperatives seek to intervene in order to “investigate.” Cooperative’s Motion at 3. If granted party status, they could issue discovery requests to which the Company would be obligated to respond; offer testimony and legal arguments to which the Company would most likely respond; file motions for relief; participate in settlement discussions; and object to settlement agreements or terms, among other things. The Cooperatives’ participation as a party would most assuredly increase the costs of this litigation. Given that the Commission has no jurisdiction to regulate rates that the Company charges its wholesale customers, it could not require wholesale customers to share in the increased litigation expenses that they would likely cause. It is unjust and unreasonable to burden Public Service’s retail customers with increased litigation expenses so that the Cooperatives may use this proceeding to prepare for a potential challenge in another jurisdiction. 

39. This is particularly the case considering that the Cooperatives fail to explain how this proceeding substantially impacts their specific pecuniary or tangible interests. Indeed, fuel costs for the Company’s wholesale customers are not based on specific cost allocation between retail and wholesale customers, and, notably, the Company’s wholesale rates will not be impacted by the outcome in this proceeding. The ALJ appreciates that the Cooperatives are interested in this proceeding, but that is not the same as having a specific tangible or pecuniary interest that may be substantially affected by this proceeding, as required by Rule 1401(c), 
4 CCR 723-1.
 

40. Importantly, the Cooperatives have a venue—FERC—that it may use to investigate the issues it seeks to explore in this proceeding. Using that venue ensures that the Company’s retail customers will not be unjustly saddled with unnecessary increased litigation expenses, and that the Cooperatives are able to request relief before a body that has jurisdiction to grant it. This approach also favors the Cooperatives’ customers by reducing the number of proceedings in which the Cooperatives will incur attorney or expert fees. 

41. In addition, given that this proceeding is public, the Cooperatives are free to access the non-confidential portions of the record, including evidence; observe the evidentiary hearing; and review legal arguments without being a party. They may also seek to participate as amicus curiae, per Rule 1201(c), 4 CCR 723-1. 

To the extent that the Cooperatives seek intervention to ensure appropriate cost allocation to retail customers, they fail to establish that retail customers’ interests are not adequately represented by the OCC in this proceeding, and why they are better positioned to 

42. represent those interests in a manner that will advance the just resolution of this proceeding, contrary to Rule 1401(c), 4 CCR 723-1, and recent Commission decisions. See e.g., Decision Nos. C19-0757 adopted August 28, 2019, R19-0689-I issued August 15, 2019, and R19-0625-I issued July 23, 2019, all in Proceeding No. 19AL-0290E. What is more, the ALJ views this argument as being more directed at the Cooperatives’ interests in the costs that the Company seeks to recover from them through PPAs. As already noted, the Commission lacks jurisdiction over such matters.  

43. For the reasons discussed, and those outlined in the Company’s Response, the ALJ denies the Cooperatives’ Motion. 

C. Motion for Extraordinary Protection 
44. The Company seeks extraordinary protection for information it describes as market sensitive and highly confidential found in Hearing Exhibit 103, Attachment MLB-7HC, per Rule 1101, of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1. Motion for Extraordinary Protection at 1. Public Service asks that the Commission issue a protective order restricting access to this highly confidential information to the Commission, its Staff, ALJs, employees of the OCC, CEO, and their counsel. Id. at 1-2. As grounds, Public Service explains that the highly confidential information provides a detailed account of the Company’s specific transactions during the period of February 8 through 16, 2021, including the base load, 
day-ahead, and intra-day gas purchases. Id. Public Service asserts that such information is competitively sensitive and highly confidential, because, if disclosed to those participating in the gas trading market, the Company’s ability to pay reasonable prices for natural gas would be seriously jeopardized. Id. at 2. Public Service explains that releasing critically important information about its operations and forecasts would allow sellers to alter prices upward, thereby risking encouraging strategic price-spikes in natural gas over the course of the year. Id. The Company submits that this would likely cause serious harm to the Company and its retail customers. Id. 
45. The Company argues that its motion is supported because the Commission 
has granted extraordinary protection for the same information in the past, including prior Gas Price Volatility Mitigation Plan proceedings. Id. at 3, citing Decision No. C18-0160 in Proceeding No. 18A-0056E issued March 2, 2018; Decision No. C17-0178 in Proceeding 
No. 17A-0036E issued March 6, 2017; Decision No. C16-0172 in Proceeding No. 16A-0038E issued March 2, 2016; Decision No. C15-0122 in Proceeding No. 15A-0030E issued February 3, 2015; Decision No. C14-0141 in Proceeding No. 14A-0064E issued February 7, 2015; Decision No. C13-0188 in Proceeding No. 13A-0033E issued February 11, 2013; and Decision 
No. C12-0134, in Proceeding No. 12A-059E issued February 8, 2012.  The Company provides the proposed form of nondisclosure agreement, (Attachment A), and an affidavit (Attachment B), identifying the departments within Xcel Energy with access to the highly confidential information, and the timeframe for which it asks the information remain highly confidential, per Rule 1101, 4 CCR 723-1. 
46. No party has filed a response to the Motion for Extraordinary Protection, though, as noted, Tiger and WoodRiver request the opportunity to do so, which the ALJ granted. The ALJ deems the remaining parties’ failure to respond to the Motion for Extraordinary Protection as confessing the Motion. Rule 1400(d), 4 CCR 723-1 
47. Any party claiming that information is highly confidential must file a motion demonstrating: that the relevant information is highly confidential; that Commission rules governing confidential information are insufficient to protect the highly confidential information; and that if the proposed extraordinary protections are adopted, they will afford appropriate protection. Rule 1101(b)(IV), 4 CCR 723-3. The motion must also:  provide a detailed description of the information sought to be protected; state the specific relief sought; advise all other parties of the request and subject of the information at issue; include an affidavit identifying the people with access to the information and timeframe for extraordinary protection; include the form nondisclosure agreement sought to be executed; and include an exhibit with the highly confidential information or show why doing so is overly burdensome, impractical, or is too sensitive to file. Id. at (b)(I), (II), (III), (V), (VI), and (VII). 
48. The ALJ finds that disclosure without additional protection may have a negative cascading impact on Public Service and its customers, including exposing the Company to potential natural gas price spikes, which may ultimately result in higher rates. In addition, the ALJ finds persuasive that the Commission has afforded Public Service extraordinary protection for the same type of information in other proceedings. For these reasons, the ALJ finds that Public Service has met its burdens under Rule 1101, 4 CCR 723-1, and that granting the Motion for Extraordinary Protection is in the public interest. The ALJ grants the Motion, except that the ALJ defers ruling on whether Tiger and WoodRiver will be permitted access to the highly confidential information until the deadline for them to respond has expired.  
D. Motion for Variances
49. The Motion for Variances seeks relief directly related to the ultimate issues to be decided in this proceeding. See Motion for Variances, at 1. That is, the Company seeks variances from several tariffs based upon the extreme cold weather event. Id. The Company acknowledges that it seeks variances from its electric and gas tariffs “necessary to implement the cost recovery proposals set forth in its Application and Direct Testimony filed in this proceeding.” Id. Based on this, the ALJ defers ruling on the Motion until this matter has been fully litigated. The ALJ will address the request for variances in the recommended decision to be issued in this matter. 
III. ORDER

A. It Is Ordered That:

1. Consistent with the above discussion, the statutory deadline for a final Commission decision to issue is extended by 130 days to March 7, 2022. 

2. The Office of Consumer Counsel’s (OCC) verbal motion made during the prehearing conference to extend the statutory deadline by an additional 130 days per 
§ 40-6-109.5(4), C.R.S., is denied without prejudice.

3. The Motion for Intervention by Permission and Notice of Entries of Appearance of Counsel for Tiger Natural Gas, Inc., filed June 16, 2021, and the Motion to Intervene of WoodRiver Energy, LLC, filed June 17, 2021 are granted, consistent with the above discussion. Tiger Natural Gas, Inc. (Tiger) and WoodRiver Energy, LLC (WoodRiver) are parties to this proceeding. 

4. The Motion to Intervene of Grand Valley Rural Power Lines, Inc., Holy Cross Electric Association, Inc., Intermountain Rural Electric Association, Inc., Yampa Valley Electric Association, Inc. filed June 16, 2021 is denied consistent with the above discussion. 

5. Consistent with the above discussion, Public Service Company of Colorado’s (Public Service) Motion for Extraordinary Protection and Request for Waiver of Response Time (Motion) filed May 17, 2021 is granted, except as it pertains to Tiger and WoodRiver. Tiger and WoodRiver’s responses to Public Service’s request that they be prohibited access to information designated as highly confidential per the Motion are due on or by August 2, 2021. As discussed, the Administrative Law Judge (ALJ) defers ruling on the issues involving Tiger’s and WoodRiver’s access to the highly confidential information until the deadline for them to respond has expired. 

6. The ALJ defers ruling on Public Service’s Motion for Variances from Electric and Gas Tariffs filed May 28, 2021 until this matter has been fully litigated, as discussed. 

7. The OCC’s verbal motion made during the prehearing conference to schedule a public comment hearing and require Public Service to provide notice of the same to customers by email is granted, consistent with the above discussion. 

8. A remote public comment hearing is scheduled in this matter as follows: 

DATE:

September 1, 2021

TIME:
4:30 p.m., continuing until concluded or until 6:30 p.m., whichever occurs first.

METHOD:
Join by video-conference using Zoom.

WEBAST:
Hearing Room A

PARTICIPATING BY COMPUTER (PREFERRED METHOD):
 

https://us06web.zoom.us/j/85276275753?pwd=djRSSzB4dDB3ZmdHbDZFS2Nwb2Q0Zz09

Meeting ID: 852 7627 5753
Passcode: 484786


Those wishing to the participate in the public comment hearing must appear remotely, using a computer, tablet, smartphone, or telephone, and may not appear in person at the Commission’s offices. Interested persons may also submit written public comment in this 

9. proceeding by following the instructions included above. When joining the public comment hearing, participants are required to enter their full name when prompted. Instructions and requirements to participate in the public comment hearing are provided in Attachment A to this Decision. 
10. A remote evidentiary hearing on the above-captioned Application is scheduled as follows:

DATES:
November 1, 2, and 3, 2021

TIME:
9:00 a.m. each day 

PLACE:
Join by video-conference using Zoom.

11. The parties are responsible for sharing the link, meeting ID code, and passcode to witnesses and others participating in the hearing. Participants in the hearing may not distribute the link, meeting ID code, and passcode to anyone not participating in the hearing. Unless otherwise ordered, the parties and witnesses may not appear in person at the Commission for the above-scheduled hearing. Instead, parties and witnesses will participate in the hearing from remote locations, consistent with the requirements of this Decision. 

12. All participants must comply with the requirements in Attachments A and B to this Decision, which are incorporated into this Decision.  

13. Video-Conference Participation. The parties and witnesses are required to participate in the evidentiary hearing by video-conference using Zoom. The parties must ensure that they and their witnesses are ready and able to participate in the evidentiary hearing by 
video-conference, including presenting evidence electronically during the hearing using Zoom. 

14. Answer Testimony Deadline. Answer testimony must be filed and served by September 9, 2021. 

15. Rebuttal and Cross-Answer Testimony Deadlines. Rebuttal and cross-answer testimony must be filed and served by October 8, 2021. 

16. Deadline for Stipulations, Settlement Agreements, and Testimony in Support of Settlement Agreement. The parties must file and serve any stipulations, settlement agreement, and testimony in support thereof by October 12, 2021. 

17. Deadline for Hearing Exhibits, Hearing Exhibit Lists, and Witness Lists. The parties must file and serve any other exhibits they plan to offer into evidence which have not already been filed pursuant to other deadlines by October 18, 2021. Also by October 18, 2021, the parties must file and serve complete exhibit and witness lists. Parties are not required to pre-file and serve hearing exhibits which will be used solely for impeachment, to refresh recollection, or for rebuttal. Any party may use any other party’s hearing exhibits during the course of the hearing and should not file them separately. Witness lists must include a brief description of the witnesses’ anticipated testimony and the witnesses’ contact information. Exhibit lists must identify the hearing exhibit number, the full title of each hearing exhibit, and a brief description of each hearing exhibit the party intends to offer into evidence during the evidentiary hearing. 

18. Corrections, Modifications, and Amendments to Exhibits. 
a.
The parties may make corrections to exhibits, including written testimony and attachments, without filing a motion seeking leave to do so. Corrections include minor changes, such as fixing typographical errors. Corrections do not include material or substantive changes. Material or substantive changes to a hearing exhibit or attachment amount to amending or modifying such documents. Any party wishing to amend or modify an exhibit or attachment thereto must file a motion establishing good cause; such a motion must be filed as soon as the party becomes aware of the need to amend or modify the filing. The parties must confer with each other prior to filing such a motion. Unreasonable delay in filing such a motion is grounds to deny the motion. 
b.
On or by October 25, 2021, the parties must file and serve any corrected, modified, or amended written testimony and attachments. This is also the deadline to file 
final versions of all exhibits. Such filings must comply with the specific requirements in 
Attachment B. 

19. Prehearing Motions. The parties must file and serve any pre-hearing motions by October 25, 2021.

20. Joint Witness Testimony Matrix. On or by October 27, 2021, the parties must submit a joint witness testimony matrix listing all the witnesses the parties anticipate will testify at the hearing, and the anticipated amount of time each party will use to examine the witnesses. To the extent practicable, the witnesses should be listed in the order in which they will be called. 

21. Statements of Position. In lieu of a verbal closing argument, the parties may submit written statements of position. Any party wishing to do so must file a statement of position by November 17, 2021. 
22. This Decision is effective immediately. 

	 (S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                      Administrative Law Judge



� Due to the COVID-19 global pandemic, the Commission is not holding in-person hearings. It is unknown when in-person hearings will be held at the Commission’s offices. 


� Participants will receive an email with the information to join the hearing at the email addresses on file with the Commission for this proceeding. The ALJ anticipates that the hearing will be webcast, consistent with Commission practice; this means that those wishing to observe the hearing may do so without the need to join the hearing as a participant. 


� The Company also explains that FERC has already announced that it is examining the extreme weather event at issue here. Id. at 6, citing a February 22, 2021 FERC announcement available at https://ferc.gov/news-events/news/ferc-examine-potential-wrongdoing-markets-during-recent-cold-snap.  


� The ALJ does not repeat all of Public Service’s argument here.   


� Assuming arguendo that this proceeding may involve factual issues that the Cooperatives deem relevant to rates over which FERC has jurisdiction (i.e., rates charged under the relevant PPAs), that does not amount to a specific tangible or pecuniary interest that may be substantially affected by this proceeding. Instead, that is an interest in the factual information that may come to light in this proceeding. This is not enough to meet �Rule 1401(c)’s standards. If it were, party status could be granted to anyone expressing an interest in the facts that may be revealed in a given proceeding, contrary to the plain language of Rule 1401(c), 4 CCR 723-1.


� If a participant is unable to participate by video-conference using a computer or mobile device, participation by telephone only will be accommodated. To do so, dial +1 253-215-8782 (or find an alternate local number at: � HYPERLINK "https://us06web.zoom.us/u/kcMCokzoyY" �https://us06web.zoom.us/u/kcMCokzoyY� and enter the same meeting identification number and passcode listed above when prompted. 
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