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I. BY THE COMMISSION

A. Statement
1. On June 1, 2021, Black Hills Colorado Gas, Inc. (Black Hills) filed Advice Letter No. 9, tariff pages, and pre-filed testimony.  The proposed effective date of the tariffs filed with Advice Letter No. 1 was July 2, 2021.
2. Also, on June 1, 2021, Black Hills filed a Motion for Extraordinary Protection for exhibits filed with testimony that contain aggregated information for volumes, revenues, therms, and the average annual number of customers in the Small Commercial and Seasonal/Irrigation customer classes in Rate Area 1 and the Western Slope Gas Cost Adjustment, each of which contain less than 15 customers (First Motion for Extraordinary Protection). Black Hills requests to limit disclosure of this information to Trial Staff of the Commission and their attorneys 
(Staff), the Office of Consumer Counsel and their attorneys (OCC), and the Commission (Commissioners, advisors (including attorneys), and the Administrative Law Judge (ALJ) assigned to the proceeding).  Black Hills also seeks extraordinary protection for “other disclosures of the same category of information, in whatever form or variation the information may be produced in this proceeding.”
  
3. On July 7, 2021, Black Hills filed a second Motion for Extraordinary Protection relating to compensation surveys and other compensation-related information, material 
non-public financial information, and forward-looking financial information that is responsive to discovery requests propounded by Staff and the OCC in this proceeding (Second Motion for Extraordinary Protection).  Like its First Motion for Extraordinary Protection, Black Hills also seeks: (a) extraordinary protection for other disclosures of the same three categories of highly confidential information addressed in the Second Motion for Extraordinary Protection “in whatever form or variation the information may [subsequently] be produced in this proceeding;”
  and (b) to limit disclosure of this information to the Staff, the OCC, and the Commission.
4. By Decision No. C21-0380 issued June 28, 2021, the Commission set the tariff pages for hearing pursuant to § 40-6-111(1), C.R.S., which suspended their effective date through October 30, 2021, and referred this proceeding to an ALJ for disposition. The proceeding was subsequently assigned to the undersigned ALJ. 
B. Remote Prehearing Conference

5. It is appropriate to hold a remote prehearing conference in this proceeding.  The ALJ finds that holding the prehearing conference remotely is consistent with current public health advisories to prevent the spread of COVID-19.  The ALJ concludes that it is in the parties’ and the public interest to hold the prehearing conference remotely.  Accordingly, a remote prehearing conference shall be scheduled for August 16, 2021, at 1:30 p.m.  The remote prehearing conference will be conducted over the Zoom videoconferencing platform.  The ALJ or a member of Commission Staff will email the log-in information in advance of the remote prehearing conference.
6. Black Hills and all individuals or entities who intervene as of right or who seek to permissively intervene shall confer in advance of the prehearing conference regarding a schedule for this proceeding.  Black Hills shall file a report of the results of the conferral.  If there is agreement on a procedural schedule, the report shall state as much and detail the stipulated procedural schedule and associated discovery procedures.  If agreement is not achieved, the report shall state as much and identify the competing schedules and discovery procedures.  The deadline to file the report shall be August 9, 2021.   For purposes of developing a schedule, the latest date on which the hearing must conclude is November 4, 2021, which is based on the assumption that the effective date of the tariff sheets filed in this proceeding will be suspended for an additional 130 days pursuant to § 40-6-111(1), C.R.S.  Black Hills is urged to review the Commission’s public calendar to identify suitable days for the hearing in this proceeding.  

7. All parties must appear at the remote prehearing conference.  Failure to attend or to participate in the prehearing conference is a waiver of any objection to the rulings made, to the procedural schedule established, and to the hearing dates scheduled during the remote prehearing conference.
C. Responses to Motions to Permissively Intervene Filed After July 23, 2021

8. Decision No. C21-0380 established a deadline of July 28, 2021 for any person, firm, or corporation to file a motion to permissively intervene in this proceeding.  Under 
Rule 1401(b) of the Commission’s Rules of Practice and Procedure,
 the deadline to file a response in opposition to any motion filed on July 28, 2021 is August 11, 2021.  However, the deadline to file a response in opposition to motions to permissively intervene filed after July 23, 2021 shall be shortened to August 6, 2021.  Black Hills and all individuals or entities who seek to permissively intervene must be prepared to present oral argument concerning any disputed motion to permissively intervene at the prehearing conference on August 16, 2021.   

D. Motions for Extraordinary Protection

9. In its First and Second Motions for Extraordinary Protection, Black Hills seeks highly confidential protection for certain customer information included in attachments to hearing exhibits, compensation surveys from third-parties that Black Hills is not permitted to disclose pursuant to its subscription agreements with those third-parties, certain material nonpublic financial information, and forward-looking financial information that is responsive to discovery requests propounded by Staff and the OCC.  Because the information is nonpublic, proprietary, and has been closely held and maintained within Black Hills and its affiliates, Black Hills concludes that the identified information is entitled to “Highly Confidential” protection pursuant to the Commission’s Rules.

10. Under Rule 1100(b) of the Commission’s Rules of Practice and Procedure, 
4 Code of Colorado Regulations (CCR) 723-1, the information referenced above is presumed to be a public record. Rule 1101 provides the procedure and requirements for filing and seeking a document to be designated as highly confidential. Rule 1101(c) governs records that are presumed to be public under Rule 1100(b) and allows an entity or person to file a motion requesting highly confidential protection for records in accordance with Rule 1101(b).

11. Rule 1100(d) specifies that the party requesting highly confidential protection carries the burden of proof to establish the need for highly confidential protection.  Under 
Rule 1101(b), 4 CCR 723-1, a motion seeking highly confidential treatment: 

(I)
shall include a detailed description and/or representative sample of the information for which highly confidential protection is sought;

(II)
shall state the specific relief requested and the grounds for seeking the relief;

(III)
shall advise all other parties of the request and the subject matter of the information at issue;

(IV)
shall include a showing that the information for which highly confidential protection is sought is highly confidential; that the protection afforded by the Commission’s rules for furnishing confidential information provides insufficient protection for the highly confidential information; and that, if adopted, the highly confidential protections proposed by the movant will afford sufficient protection for the highly confidential information;

(V)
shall be accompanied by a specific form of nondisclosure agreement requested;

(VI)
shall be accompanied by an affidavit containing the names of all persons with access to the information and the period of time for which the information must remain subject to highly confidential protection, if known; and

(VII)
shall include an exhibit, filed in accordance with the procedures established in paragraph (a), containing the information for which highly confidential protection is requested. Alternatively, the movant may show why providing the subject information would be overly burdensome, impractical, or too sensitive for disclosure.

12. Here, Black Hills’ First and Second Motions for Extraordinary Protection include a proposed form of nondisclosure agreement, and an affidavit identifying the individuals that have access to the information and stating that extraordinary protection sought for the information must remain in place “indefinitely.” Black Hills’ First and Second Motions for Extraordinary Protection include both a public version of the subject information with the allegedly highly confidential information redacted, and an unredacted highly confidential version of those documents. Finally, no party opposes the First or Second Motions for Extraordinary Protection (though Staff takes no position regarding the relief sought by Black Hills in the Second Motion for Extraordinary Protection). 

13. Black Hills has satisfied each of the requirements of Rule 1101(b) and has shown good cause for highly confidential protection of the identified information. Accordingly, Black Hills’ First and Second Motions for Extraordinary Protection shall be granted.

II. ORDER

A. It Is Ordered That:

1. A remote prehearing conference in this proceeding is scheduled as follows:

DATE:
August 16, 2021
TIME:
1:30 p.m.

WEBCAST:
Commission Hearing Room B

METHOD:
Join by video conference using Zoom at the link to be provided in an email from the Administrative Law Judge or Commission Staff
 
2.  Black Hills Colorado Gas, Inc. (Black Hills) shall file the report identified above by August 9, 2021. 

3. The deadline to file any opposition to a motion to permissively intervene filed after July 23, 2021 is shortened to August 6, 2021.  

4. The Motions for Extraordinary Protection filed by Black Hills on June 1, 2021 and July 7, 2021 are granted consistent with the discussion above.

5. This Decision is effective immediately.
	 (S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                      Administrative Law Judge



� Black Hills’ First Motion for Extraordinary Protection at 6.  


� Second Motion for Extraordinary Protection at 7.  


� 4 Code of Colorado Regulations 723-1.  


� Additional information about the Zoom platform and how to use the platform are available at:  � HYPERLINK "https://zoom.us/" �https://zoom.us/�.  All are strongly encouraged to participate in a test meeting prior to the scheduled hearing.  See � HYPERLINK "https://zoom.us/test." �https://zoom.us/test.�
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