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I. STATEMENT

A. Procedural History

1. On January 5, 2021, Estes Park Guided Tours LLC (Applicant or Estes Park Guided Tours) filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  That filing commenced this proceeding.  

2. On January 11, 2021, the Public Utilities Commission (Commission) issued its Notice of Application Filed (Notice).  As originally noticed, the Application was:

For authority to operate as a common carrier for hire for the transportation of 
passengers in call-and-demand sightseeing service 
between all points in Estes Park Colorado, on the one hand, and all points in Rocky Mountain National Park located in the Counties of Boulder, Grand, and Larimer, State of Colorado, and Grand Lake, Colorado, on the other hand.  
The 30-day intervention deadline set by the Notice expired on February 10, 2021.  
3. During the Commission’s weekly meeting held on February 17, 2021, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this proceeding.
4. Applicant did not file testimony and exhibits with its Application and, therefore, seeks a Commission decision within 210 days after the Application was deemed complete, or no later than August 15, 2021.
  

5. Applicant filed amendments to the Application on January 14, 2021, to amend Sections 2 (Contact person for questions about the Application), 8 (Designated agent for service of process), and 10(a) (Proposed Authority), and on February 19, 2021, to again amend Sections 2 and 8.
  

6. The Application, as amended, reflects the same authority originally noticed on January 11, 2021.  Specifically, Estes Park Guided Tours seeks the following:

Authority to operate as a common carrier for hire for the transportation of 
passengers in call-and-demand sightseeing service 
between all points in Estes Park, Colorado, on the one hand, and all points in Rocky Mountain National Park located in the Counties of Boulder, Grand, and Larimer, State of Colorado, and Grand Lake, Colorado, on the other hand.  
7. On January 22, 2021, Fun Tyme Trolleys, LLC, doing business as Estes Park Trolleys (Fun Tyme Trolleys), through counsel, filed its Entry of Appearance and Intervention.  At the same time, Fun Tyme Trolleys filed its Certificate PUC No. 55845S as Attachment 01, claiming to be an intervenor by right.  Under Certificate PUC No. 55845S, Fun Tyme Trolleys may transport passengers in call-and-demand sightseeing service between all points within 
30 miles of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado.  Decision No. R20-0094-I (issued on February 22, 2021) acknowledged the intervention by right of Fun Tyme Trolleys.
 

8. On January 22, 2021, Fun Tyme Trolleys timely filed Intervenor’s Exhibit and Witness Summary, along with copies of eight proposed hearing exhibits.  

9. On February 8, 2021, Estes Valley Transport, Inc. (Estes Valley Transport), through counsel, filed its Entry of Appearance and Intervention, claiming to be an intervenor by right.  On March 1, 2021, Estes Valley Transport filed an Amended Intervention, nunc pro tunc, and attached a copy of its Certificate PUC No. 54696.  Under that Certificate, Estes Valley Transport may transport passengers in call-and-demand sightseeing service, between all points within a ten-mile radius of the intersection of U.S. Highways 34 and 36 in Estes Park, Colorado, and between said points, on the one hand, and all points within a 75-mile radius of the intersection of U.S. Highways 34 and 36 in Estes Park, Colorado, on the other hand.  
10. Decision No. R21-0113-I (issued on March 1, 2021) acknowledged the intervention by right of Estes Valley Transport.
11. On February 19, 2021, Estes Park Guided Tours timely filed Applicant’s Witness Summaries and Exhibit List, as well as copies of its proposed hearing exhibits.    

12. On March 1, 2021, Estes Valley Transport timely filed Intervenor’s Exhibit and Witness Summary, along with a copy of one proposed hearing exhibit.  

13. On April 8, 2021, Estes Park Charters Corp., doing business as Estes Park Shuttle (Estes Park Shuttle) filed an Entry of Appearance and Motion for Exchange of Intervening Parties and Corresponding Legal Counsel (Motion for Exchange).  Estes Park Shuttle is the successor in interest of Estes Valley Transport.
  Decision No. R21-0216-I (issued on April 9, 2021) shortened response time to April 13, 2021 (at Noon) for filing responses to the Motion for Exchange.  No such responses were filed by that deadline.  Decision No. R20-0228-I (issued on April 14, 2021) granted the unopposed Motion for Exchange.  

14. The parties to this proceeding are Applicant, Estes Park Guided Tours, and Intervenors, Estes Park Trolleys and Estes Park Shuttle.  All parties are represented by counsel.

15. On March 1, 2021, Fun Tyme Trolleys filed a Motion to Strike and Objection (Motion to Strike), requesting that Applicant’s Witness Summaries and Exhibit List be stricken in its entirety, or in the alternative, that certain of Applicant’s exhibits be stricken and witness testimony be limited only to the issues and facts relevant to this proceeding. 

16. Decision No. R21-0142-I (issued on March 11, 2021) scheduled a remote evidentiary hearing for May 17 and 18, 2021, at 9:30 a.m. for each day. 

17. On April 5, 2021 at 3:05 p.m., Estes Park Guided Tours filed Applicant’s First Amended Witness Summaries and Exhibit List (First Amended Witness and Exhibit List), as well as copies of 19 proposed hearing exhibits.  In this amended pleading, Applicant removed six endorsed witnesses but added three new potential witness and added three new proposed hearing exhibits (20 through 22).

18. Decision No. R21-0203-I (issued on April 6, 2021) allowed Fun Tyme Trolleys to amend, by April 15, 2021, its Motion to Strike to address the amended witness list and exhibits in the corrected Applicant’s First Amended Witness Summaries and Exhibit List.
  Fun Tyme Trolleys did not file an amended Motion to Strike.

19. On April 7, 2021, Estes Park Guided Tours filed its Unopposed Motion for Leave to File First Amended Witness Summaries and Exhibit List (Unopposed Motion for Leave), 
the corrected Applicant’s First Amended Witness Summaries and Exhibit List, as well as copies of 22 proposed hearing exhibits.  After conferral, counsel for Fun Tyme Trolleys advised that 
he would not oppose the filing of the corrected First Amended Witness and Exhibit List, although he would reserve the same objections he made prior in the pending Motion to Strike filed March 1, 2020.  Decision No. R21-0216-I inter alia granted Estes Park Guided Tours’ Unopposed Motion for Leave.  

20. On April 15, 2021, Applicant filed a Motion for Clarification of Law on the Burden of Proof for Sightseeing (Motion for Clarification of Law).  Fun Tyme Trolleys and Estes Park Shuttle file a response on April 27, 2021.  

21. Decision No. R21-0277-I (issued on May 7, 2021) granted in part, and denied in part, Fun Tyme Trolleys’ Motion to Strike.  Decision No. R21-0277-I also denied Applicant’s Motion for Clarification of Law.  

22. On May 4, 2021, Applicant filed its Unopposed Motion to Amend and Second Amended Witness Summaries and Exhibit List (Unopposed Motion to Amend).

23. On May 12, 2021, Fun Tyme Trolleys and Estes Park Shuttle filed an Unopposed Motion to Amend Witness Summary and for Clarification of Interim Decision No. R21-0277-I (Unopposed Motion to Amend and for Clarification).
24. Decision No. R21-0293-I (issued on May 13, 2021) granted Applicant’s Unopposed Motion to Amend, granted Fun Tyme Trolleys’ and Estes Park Shuttle’s Unopposed Motion to Amend and for Clarification, and amended Decision No. R21-0277-I consistent with the findings and discussion in Section I.B, Paragraph 14 of Decision No. R21-0293-I.

B. Evidentiary Hearing 

25. On May 17 and 18, 2021, the remote evidentiary hearing in this matter was called to order.  Stephen A. Bain, Esq., appeared on behalf of Applicant Estes Park Guided Tours.  Glenn D, Malpiede, Esq., appeared on behalf of Intervenors Estes Park Trolleys and Estes Park Shuttle.  

26. Witnesses Adam Shake, Abigail Huebner, Wayne Mitchell, Shannon Reilly, Margaret Phillips, and Jeremiah Joseph testified on behalf of Applicant Estes Park Guided Tours.  After Applicant rested its case-in-chief, Intervenors moved for an involuntary dismissal, pursuant to Rule 41(b), of the Colorado Rules of Civil Procedure, on the grounds that Applicant had failed to satisfy its burden of proof.  After hearing arguments from counsel for Intervenors and Applicant, the ALJ took the motion for an involuntary dismissal under advisement.  

27. Witnesses Brian Kaepplinger, Michael Padzik, Robert Gomora, Gerry Gomora, Nicholas Cassatt, and Brandon McGowen testified on behalf of Intervenor Estes Park Shuttle.  Applicant presented no rebuttal testimony.  

28. Hearing Exhibits 2, 3, 9, 10, 14 through 18, 20 through 24, 101 through 121, 124 through 129, 131 through 136, 139, 146, 152 through 158, 179, 180, and 201 through 205 were offered and admitted into evidence.  Hearing Exhibit 166 was rejected and not admitted into evidence.  All other Hearing Exhibits marked for identification were not offered by counsel or admitted into evidence.  
II. APPLICABLE LAW.
A. Legal Standards Governing the Application
29. The Application seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand sightseeing service between all points in Estes Park, Colorado, on the one hand, and all points in Rocky Mountain National Park located in the Counties of Boulder, Grand, and Larimer, State of Colorado, and Grand Lake, Colorado, on the other hand.
  
30. Section 40-10.1-203(1), C.R.S., provides that, “The commission has the power to issue a certificate to a common carrier or to issue it for the partial exercise only of the privilege sought, and may attach to the exercise of the rights granted by the certificate such terms and conditions as, in the commission’s judgment, the public convenience and necessity may require.”  

31. Several definitions in the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, are applicable to this Application:
a)
6001(g) – “Call-and-Demand,” “On Call-and-Demand,” or “Call-and-Demand Service” means the transportation of passengers by a common carrier not on schedule.  

b)
6001(p) – “Common Carrier” means every person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle or other vehicle whatever 
by indiscriminately accepting and carrying passengers for compensation; except that the term does not include a contract carrier as defined under 
§ 40-10.1-101(6), C.R.S.; a motor carrier that provides transportation not subject to regulation pursuant to § 40-10.1-105, C.R.S.; or a limited regulation carrier defined under § 40-10.1-301, C.R.S.

d)
6001(ttt) – “Sightseeing Service” means the transportation of Passengers by a Common Carrier on a Call-and-Demand basis originating and terminating at the same point for the sole purpose of viewing or visiting places of natural, historic, or scenic interest.   

B. Burden of Proof

32. As the proponent of an order, Applicant bears the burden of proof by a preponderance of the evidence.
  The preponderance standard requires that the evidence of a contested fact outweighs the evidence to the contrary.  That is, the trier of fact must determine whether the existence of a contested fact is more probable than its non-existence.  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  
33. When the preponderance standard applies, the evidence in the record must be substantial.  Substantial evidence “is more than a scintilla[;] ... it must do more than create a suspicion of the fact to be established.  It means such relevant evidence as a reasonable [person’s] mind might accept as adequate to support a conclusion[;] … it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”

34. Before the Application can be granted, the Applicant must prove by a preponderance of the evidence all the essential elements required to grant the authority sought.  Then the ALJ must determine whether Applicant has satisfied its burden of proof, and whether a decision to grant the Application is supported by substantial evidence in the record.

35. In its decision in the well-known Durango Transportation case, the Colorado Supreme Court (Court) held that the Commission’s purpose in granting transportation authority is to ensure that adequate transportation is available to the public.
  The Court succinctly explained the essential elements of proof for an application for authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers:  
The doctrine of regulated monopoly governs motor-vehicle passenger carriers.  …  Under this doctrine, an applicant for authority to operate a passenger service must demonstrate that the public convenience and necessity require the service.  …  When an existing carrier holds authority in the territory the applicant seeks to serve, this requires a showing both that the existing carrier's service is substantially inadequate and that the public convenience and necessity require the service proposed by the applicant.  …  An applicant must also demonstrate its [operational and financial] fitness to hold the requested authority.
  

36. When the Commission analyzes whether the service of an incumbent carrier is substantially inadequate, the Court in Durango Transportation found that the public utilities law authorizes the Commission to consider a broad range of factors.
  One of those factors the Commission may consider is the overall context of the transportation needs of the public in the area the applicant seeks to serve and the service area of the incumbent carrier.
  

37. The Court then discussed in detail the proof an applicant can introduce in a hearing to demonstrate that an incumbent carrier’s service is substantially inadequate:

An applicant for passenger-service authority can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it.”  …  This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  …  Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  …  Instead, the applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier.  …  Whether the incumbent carrier's service is substantially inadequate is a question of fact that is to be determined by the Commission.  …  

The Commission is authorized to consider a broad range of evidence in determining whether an incumbent carrier’s service is substantially inadequate.  …  Consistent with [§ 40-3-101(2), C.R.S.], this Court has observed that “public convenience and necessity may be established by any relevant evidence, … and we have expressly approved the Commission’s consideration of the incumbent carrier’s schedules, the speed and efficiency of its services, and the quality of its facilities, organization, equipment, and personnel.
  
38. As applicable to this proceeding, in order to obtain the authority Applicant seeks, to operate as a common carrier by motor vehicle for hire for the transportation of passengers in the specified territory, Applicant must prove by a preponderance of the evidence the existence of the following essential elements:

(a)
Applicant must prove that there is a public need for the services Applicant proposes in the territory that Applicant seeks to serve;

(b)
When an existing carrier holds authority in the territory the applicant seeks to serve, Applicant must prove that the existing (or incumbent) carrier's service in such territory is substantially inadequate;
(c)
Applicant must demonstrate its financial fitness to own and to operate the requested authority; and
(d)
Applicant must demonstrate its operational fitness to own and to operate the requested authority.   

39. In determining whether the Applicant has demonstrated by a preponderance 
of the evidence that the Application and the requested authority should be granted, the ALJ will apply the legal and evidentiary standards explained by the Court in the Durango Transportation decision and the cases cited therein.

40. In rendering this Decision, the ALJ has carefully reviewed and considered all information and evidence adduced by Applicant in this proceeding, even if this Decision does not specifically address all such information and evidence.  The ALJ has carefully reviewed and considered all the evidence introduced during the evidentiary hearing by the parties, including the testimony, the answers to the ALJ’s clarifying questions, and the hearing exhibits, even if this Decision does not specifically address all of the evidence introduced during the hearing.  The ALJ has carefully reviewed and considered the arguments by counsel for the parties, even if this Decision does not specifically address all the arguments by counsel.  
41. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this Proceeding along with this written Recommended Decision.  
III. FINDINGS AND CONCLUSIONS

A. Findings of Fact

42. Applicant Estes Park Guided Tours is a limited liability company, and its physical address is 343 S. St. Vrain Avenue #5, Estes Park, Colorado, 80517.

43. The Application, as amended on January 14, 2021, requests authority to operate as a common carrier by motor vehicle for hire to provide:

Transportation of
passengers in call-and-demand sightseeing service
between all points in Estes Park, Colorado, on the one hand, and all points in Rocky Mountain National Park located in the Counties of Boulder, Grand, and Larimer, State of Colorado, and Grand Lake, Colorado, on the other hand.
  
44. Intervenor Fun Tyme Trolleys holds Certificate PUC No. 55845S.  The operating rights of Fun Tyme Trolleys set forth in Certificate PUC No. 55845S overlap with the authority sought by Applicant Estes Park Guided Tours in this proceeding.

45. Intervenor Estes Park Shuttle holds Certificate PUC No. 54696.  The operating rights of Estes Park Shuttle set forth in Certificate PUC No. 54696 overlap with the authority sought by Applicant Estes Park Guided Tours in this proceeding.

46. The Commission has not previously granted any authority to Estes Park Guided Tours.  Rather, following an evidentiary hearing on September 20, 2020, the Commission 
found that Estes Park Guided Tours had been operating, providing, advertising, or offering to provide passenger transportation services for a charge (i.e., for hire) in the area of Estes Park, Rocky Mountain National Park, and Grand Lake in the State of Colorado, in violation of 
§§ 40-10.1-104 and 40-10.1-201, C.R.S.  The Commission ordered Estes Park Guided Tours to cease and desist from:  (1) operating as a common carrier of passengers for hire, and from providing any and all transportation of passengers for hire by motor carrier, within the State of Colorado without a valid Certificate of Public Convenience and Necessity issued by the Commission and without complying with applicable Commission rules; and (2) advertising in any media and/or offering to operate as such.
 

47. Ms. Shannon Reilly is currently employed by Estes Park Guided Tours as the operations manager.  Ms. Reilly testified that she started working for Estes Park Guided Tours on January 10, 2021, approximately four months before the evidentiary hearing in this proceeding.  Ms. Reilly testified that her responsibilities include fielding all phone calls from customers, booking appointments, managing employees’ schedules, payroll, paying smaller bills, and managing the vehicles.  As to her prior management experience, Ms. Reilly testified that she owned and operated a day spa for ten years, during which she supervised approximately five employees at any given time.  She also stated that she has more than 20 years of customer service experience in general.

48. Ms. Reilly testified that Estes Park Guided Tours has a small but sufficient business office that includes two rooms and a closet and that they moved into this office in January 2021.  The office includes, among other things, a desktop computer for photo editing, a sled for the sledding tour, two-way radios for the “follow-your-guide” tour model, and cleaning products.  Ms. Reilly testified that Estes Park Guided Tours has two Ford passenger vans, each of which can hold up to 14 passengers plus a guide, and the vans are insured through March 1, 2022.
  Ms. Reilly testified that Estes Park Guided Tours currently has three employees – herself and two guides.  She testified further that Applicant anticipates adding another one or two employees during the summer season.  

49. Ms. Reilly testified that Estes Park Guided Tours offers a variety of seasonal tours, all of which go into Rocky Mountain National Park and some of which go over Trail Ridge Road into Grand Lake.  Ms. Reilly explained that Mr. Benjamin Legzdins’ (the owner of Estes Park Guided Tours) passion is photography and he really likes to give clients a great photographic experience.  Specifically, when a guide sees wildlife during a tour, the guide will use telephoto lenses to get a better shot and then clients can purchase the edited photographs about a week after the tour.  

50. Ms. Reilly testified, as of the date of the hearing, that Estes Park Guided Tours had a bank account with a balance of $15,000 and that all bills and loans were then current.  
Ms. Reilly further explained that payroll is paid every two weeks, averaging between $600 to $1,400 per week during a slow season.  Ms. Reilly acknowledged that she has not yet paid payroll during one of the busier seasons because she started in a slow season. 

51. Ms. Reilly testified that she receives about four to six calls and four to six emails per day from visitors trying to book a sightseeing tour in Rocky Mountain National Park.  Referring to Hearing Exhibit 22, Ms. Reilly further testified that there was a record 4.6 million visitors to Rocky Mountain National Park in 2019, which is a 44 percent increase from 2012.  Ms. Reilly also opined that there is an extraordinary number of tourists coming into Estes Park to tour Rocky Mountain Nation Park and that three or four tour companies cannot handle the capacity.  

52. Ms. Reilly admitted that the statistics, showing a record 4.6 million visitors to Rocky Mountain National Park in 2019, do not show how many of those visitors would utilize sightseeing tour services versus other local fun and adventure services like outfitters, horseback riding, fishing expeditions, and rafting.  Ms. Reilly also admitted that she is new to the Estes Park area and did not know whether the types of tours offered by other sightseeing companies in Estes Park differ from the ones offered by Estes Park Guided Tours.  

53. Ms. Reilly testified about Estes Park Guided Tours’ five-star rating on Trip Advisor as well as its reviews on Trip Advisor and other tourism websites.  Ms. Reilly stated that Estes Park Guided Tours gets five-star reviews by providing excellent customer service and dealing with customer complaints directly and quickly.  

54. Mr. Benjamin Legzdins, the owner of Estes Park Guided Tours, did not testify during the evidentiary hearing.  Rather, Ms. Reilly testified that Mr. Legzdins was in Australia with his family where he had obtained a new job and that he was not able to take a day off “to sit for the court date” within the first 30 days on his new job.
  Applicant did not explain why 
Mr. Legzdins could not be made available to testify remotely, given the time difference between Australia and Colorado.  

55. Mr. Adam Shake is the president and CEO of the Estes Park Economic Development Corporation.  Mr. Shake testified that he has known Mr. Legzdins for approximately four years and that the number of visitors to Rocky Mountain National Park has increased in recent years.  Mr. Shake opined that more guided tour companies are necessary to adequately service all the sightseeing needs in Estes Park and Rocky Mounty National Park and that the public good would not be served by putting Estes Park Guided Tours “out of business.”  

56. Ms. Abigail Huebner is the director of stakeholder services for Visit Estes Park.  Ms. Huebner testified that she works with Estes Park Guided Tours and the other stakeholders participating in Visit Estes Park – specifically, helping them with marketing programs.  She opined that more guided tour companies are necessary to service all the sightseeing needs in Estes Park and Rocky Mounty National Park adequately and that the public good would not be served by putting Estes Park Guided Tours “out of business.”  Ms. Huebner further testified that allowing Estes Park Guided Tours to drive passengers in its vans would limit the amount of traffic in Estes Park and Rocky Mountain National Park.

Mr. Wayne Mitchell is currently a custodial supervisor for Rocky Mountain National Park.  Mr. Mitchell testified that he and Mr. Legzdins worked together as guides for 

57. Wild Side 4 x 4, LLC (Wild Side).  He opined that Mr. Legzdins was probably the most knowledgeable and requested guide at Wild Side and that he incorporated a lot of photography into his tours when he was with Wild Side.  Mr. Mitchell further testified, anecdotally, that there is a high demand and it is difficult to book a tour in Estes Park because of the volume.  
Mr. Mitchell also stated that the traffic in Rocky Mountain National Park has increased considerably over the past five years and that cutting down on the number of vehicles would be a good thing. 

58. Mr. Jeremiah Joseph joined Estes Park Guided Tours in August of 2020 and is the lead photography guide.  Mr. Joseph testified that prior to moving to Colorado, he worked as a zipline tour guide in southeastern Ohio.  Mr. Joseph further testified that as a guide with Estes Park Guided Tours, he gives photography advice and uses a Sony A-72 full-frame mirrorless digital camera to take photographs of wildlife from a safe distance.  Mr. Joseph stated that during tours, he takes professional photographs that he edits for customers to purchase after their tour.  Mr. Joseph explained that Estes Park Guided Tours is not currently transporting passengers; rather, it utilizes a “follow-your-guide” model in which customers drive their own vehicles and use two-way radios to communicate with the guide. 

59. Ms. Margaret Phillips testified that over the course of five years, she has been on about a dozen sightseeing tours in Rocky Mountain National Park, approximately ten of which have been with Mr. Legzdins or one of his associates.  Ms. Phillips testified that she uses Estes Park Guided Tours because of the reliability, safety, and excellent experience.  

60. On behalf of Intervenors, Mr. Brian Kaepplinger testified that he founded 
Kep Expeditions, which hold authority from the Commission, after seeing a need for people with disabilities to be able to enjoy sightseeing tours in Rocky Mountain National Park.  
Mr. Kaepplinger also testified about the scope of his company’s authority, the overlap with the authority sought by Estes Park Guided Tours, his company’s website, the types of tours offered, the types vehicles used for the tours, online reviews of the tours, as well as compliance with Commission regulations, including annual vehicle inspections.  Mr. Kaepplinger testified further that he offers customers tricks and creative ways to make memorable photographs using their cell phone cameras.  

61. Finally, Mr. Kaepplinger testified that on April 15, 2021, he observed people getting into an Estes Park Guided Tours’ vehicle in which they were driven less than a mile up a steep hill on a snowy day with slick road conditions.  Mr. Kaepplinger’s account of what he observed in April is documented in Hearing Exhibit 23, which appears to be a “Report from 4/15/21” by Alec Rogers with Estes Park Guided Tours.
 

62. Mr. Michael Padzik testified that he has taken some of the tours of Estes Park and Rocky Mountain National Park offered by Fun Tyme Trolleys, including the Lower Valley Tour, the historical tour, and the Sprague Lake tour.  Mr. Padzik opined that safety is not an issue on these tours because the driver is focused on the driving while a tour guide is giving the tour, rather than one individual doing both at the same time, and that the tours are very informative from start to finish.  

Additionally, Mr. Padzik testified that he is friends with Nick Cassatt, owner of Fun Tyme Trolleys, and that Mr. Cassatt recently asked him to take a tour with Estes Park Guided Tours and to be a witness in this hearing.  Mr. Padzik stated that he went on the winter tour offered by Estes Park Guided Tours and that it is the same as the tour offered by Fun Tyme 

63. Trolleys, except in reverse.  Mr. Padzik further testified about his experience during the winter tour, including following the guide in his own vehicle while using a two-way radio, the content of the tour itself, and his opinion of the safety of the tour route, including crossing over a double yellow line in the road to get into a pullout against oncoming traffic.  Mr. Padzik stated that there was an offer to take pictures at two points, Sprague Lake and Manny Park, but there was no photography advice or pointers.  Finally, Mr. Padzik stated that he preferred the tour offered by Fun Tyme Trolleys. 

64. Mr. Robert Gomora and Mrs. Gerry Gomora each testified about their experiences on the tours offered by Fun Tyme Trolleys and on the Estes Park Guided Tours’ winter tour with their son, Mr. Padzik, and his wife.  They also testified that they are friends with Nick Cassatt and that Mr. Cassatt asked them to take the Estes Park Guided Tours’ tour and to testify in this hearing.  Overall, their testimony was similar to each other and to Mr. Padzik’s testimony.  

65. Mr. Nicholas Cassatt is the co-owner of Fun Tyme Trolleys and Estes Park Shuttle.  Mr. Cassatt’s testimony focused on Fun Tyme Trolleys’ operations and business, including the scope of its authority, the overlap with the authority sought by Estes Park Guided Tours, community support, the company’s website, its trolleys, the types of tours offered, and online reviews of its tours.  Mr. Cassatt testified further that Fun Tyme Trolleys is ready, willing, and able at all times to provide the services authorized by the Commission.  He also testified that it has empty seats most of the time on every single tour, sometimes six to ten seats on each vehicle in peak season.  

66. Mr. Cassatt testified that Fun Tyme Trolleys had filed with the Commission to remove the restrictions on its authority so that it could operate year-round with smaller vehicles.
  He opined that it would not be in the public interest to have more authorized operators in the Estes Park area.  He testified that granting the authority sought by Estes Park Guided Tours would endanger his investment in Fun Tyme Trolleys.  Mr. Cassatt further opined that offering photography does not make Estes Park Guided Tours unique and that Estes Park Guided Tours appears to offer the same tours as Fun Tyme Trolleys. 

67. Mr. Brandon McGowen is another co-owner of Fun Tyme Trolleys and Estes Park Shuttle.  Mr. McGowen’s testimony focused on the operations and business of Estes Park Shuttle, including the scope of its authority, overlap with the authority sought by Estes Park Guided Tours, the company’s website, its 14-passenger vans, online reviews, and the availability of its services.  Specifically, Mr. McGowen testified that Estes Park Shuttle is ready, willing, and able at all times to provide the services authorized by the Commission and that it can handle a substantially greater volume of traffic.

68. Mr. McGowen also opined that it would not be in the public interest to have additional authorized sightseeing operators in the Estes Park area and that granting the authority sought by Estes Park Guided Tours would endanger his investment in Estes Park Shuttle.

B. Conclusions  
1. Public Need and Substantial Inadequacy of Existing 
Call-and-Demand Sightseeing Carriers
69. The Application, as amended, requests authority to operate as a common carrier by motor vehicle for hire to provide transportation of passengers in call-and-demand sightseeing service between all points in Estes Park, Colorado, on the one hand, and all points in Rocky Mountain National Park located in the Counties of Boulder, Grand, and Larimer, State of Colorado, and Grand Lake, Colorado, on the other hand.
70. Call-and-demand sightseeing service is defined as “the transportation of Passengers by a Common Carrier on a Call-and-Demand basis originating and terminating at the same point for the sole purpose of viewing or visiting places of natural, historic, or scenic interest.”
  

71. The public need for a new common carrier authority is broader than the individual needs and preferences of an applicant’s customers; the question turns upon the needs of the public as a whole,
 and whether there is a public need for the service proposed by Applicant in the proposed service area.

72. Substantial inadequacy of the services of existing common carriers, with authorities overlapping with the authority sought by an applicant, is a sub-set of public need.
73. As to public need for the services of Estes Park Guided Tours and the substantial inadequacy of the incumbent sightseeing carriers, Ms. Reilly testified that there was a record 
4.6 million visitors to Rocky Mountain National Park in 2019, and that three or four tour companies cannot handle the capacity.  Ms. Reilly admitted, however, that the statistics showing 4.6 million visitors do not reflect how many of those visitors partake in sightseeing tours versus other activities like horseback riding, fishing, and rafting expeditions.  Ms. Reilly further testified that she receives about 8 to 12 inquiries per day from visitors trying to book a sightseeing tour in Rocky Mountain National Park.  There was no testimony, however, about whether those inquiries were general inquiries or that the inquiries were due to any lack of availability on the part of the other authorized sightseeing carriers.  

74. Similarly, Mr. Shake and Ms. Huebner testified that more guided tour companies are necessary to service all the sightseeing needs in Estes Park and Rocky Mountain National Park adequately.  Their testimony, however, neither provided any statistics reflecting the actual demand for sightseeing tours in the area, nor established any unmet public need for sightseeing tours in the area.  

75. With respect to public need, the evidence was anecdotal and speculative.  It focused on the increase in visitors to Rocky Mountain National Park, rather than any demonstrated increase in the public’s need for sightseeing tours in the proposed service territory in and around Estes Park, Rocky Mountain National Park, and Grand Lake.  In fact, there was no evidence about how many of the 4.6 million visitors utilized sightseeing tours versus other guided activities or adventure activities, or how many of those visitors choose to drive themselves while sightseeing in the area.  Although some of the testimony favored additional sightseeing services to reduce traffic, any such preference fails to demonstrate a real public need for the proposed service.  

76. Moreover, Applicant offered no evidence addressing the overall context of the public’s sightseeing transportation needs within the proposed service territory in and around Estes Park, Rocky Mountain National Park, and Grand Lake.
  

77. With respect to substantial inadequacy, the evidence was anecdotal and speculative.  Ms. Reilly, Mr. Shake, and Ms. Huebner each opined that the existing sightseeing carriers are inadequate to meet all the sightseeing needs in Estes Park and Rocky Mountain National Park.  Such mere assertions, however, are insufficient to demonstrate actual inadequacy of the existing carriers to meet the demand.  Rather, the testimony of Mr. Cassatt and 
Mr. McGowen established that Fun Tyme Trolleys and Estes Park Shuttle are always ready, willing, and able to provide the sightseeing transportation services the Commission has authorized them to provide.  

78. Put simply, Applicant neither established a general pattern of inadequate service on the part of the incumbent sightseeing carriers in the proposed service territory in and around Estes Park, Rocky Mountain National Park, and Grand Lake, nor did it demonstrate that the existing sightseeing companies are not ready, willing, and able at all times to render service to anyone who might demand it in the proposed service territory.
 
79. Based upon substantial evidence in the record as a whole, the ALJ concludes that Applicant has failed to prove by a preponderance of the evidence: (a) that there is a public need for the proposed call-and-demand sightseeing service between all points in the proposed service area in and around Estes Park, Rocky Mountain National Park, and Grand Lake; and (b) that the call-and-demand sightseeing services of the incumbent carriers are substantially inadequate in the proposed service territory in and around Estes Park, Rocky Mountain National Park, and Grand Lake.
2. Operational Fitness.

80. In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct 
for-hire passenger carrier operations.  Whether the applicant is willing and able to comply with applicable public utilities laws also bears upon the question of operational fitness.

81. Ms. Reilly testified that the proposed call-and-demand sightseeing service would be operated with two 14-passenger Ford vans in the proposed service area in and around Estes Park, Rocky Mountain National Park, and Grand Lake.  

82. Ms. Reilly testified that she has been the office manager for Estes Park Guided Tours since January of 2021, and that her professional experience includes owning and operating a day spa for ten years.  Ms. Reilly further testified that Mr. Legzdins was in Australia with his family where he had obtained a new job.  

83. Mr. Joseph testified that he has worked for Estes Park Guided Tours since August of 2020 and that he is currently the lead photography guide.  Mr. Joseph further testified that prior to moving to Colorado, he worked as a zipline tour guide in southeastern Ohio.  

With respect to operational fitness, the evidence is thin and speculative.  As of the evidentiary hearing in this matter, Ms. Reilly had been the office manager for approximately four months, and her previous experience was in the day spa industry.  Similarly, Mr. Joseph has been with Estes Park Guided Tours for approximately ten months, and his prior experience included 

84. guiding zipline tours.  Neither Ms. Reilly nor Mr. Joseph testified that they have any professional experience in the sightseeing tour industry or even the passenger transportation carrier industry.  Further, Ms. Reilly has no previous experience managing a transportation carrier of any sort, and she lacks the experience and expertise required to demonstrate operational fitness.  

85. Moreover, there was no evidence that Mr. Legzdins would, in fact, return to Colorado to operate Estes Park Guided Tours.  Mr. Legzdins did not testify during the evidentiary hearing in this matter.  There is no firsthand evidence, if the Commission were to grant the Application, regarding what actions Mr. Legzdins would take to comply with the Commission’s decision and rules or how he would operate Estes Park Guided Tours.  Specifically, it is unclear whether he would move back to Estes Park to operate Estes Park Guided Tours actively, or whether he would maintain his current residence and employment in Australia while Ms. Reilly endeavors to operate Estes Park Guided Tours in his absence. 

86. The ALJ concludes, based upon substantial evidence in the record as a whole, that Applicant has failed to prove, by a preponderance of the evidence, that it possesses the operational fitness to own and operate the proposed call-and-demand sightseeing service in the proposed service territory in and around Estes Park, Rocky Mountain National Park, and Grand Lake. 
87. Because the record demonstrates that Applicant has not met its burden of proof as to public need, substantial inadequacy, and operational fitness, the ALJ need not reach the issue of financial fitness.  

88. In summary, based upon the lack of substantial evidence in the record as a whole, the ALJ will deny the Application, as amended, for authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand sightseeing service between all points in Estes Park, Colorado, on the one hand, and all points in Rocky Mountain National Park located in the Counties of Boulder, Grand, and Larimer, State of Colorado, and Grand Lake, Colorado, on the other hand.
89. In accordance with § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.
IV. ORDER

A. The Commission Orders That:

1. Consistent with the findings and conclusions in this Decision, the Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Estes Park Guided Tours LLC on January 5, 2021, is denied.  
2. Proceeding No. 21A-0020CP is closed. 
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
4. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
 
a.
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.   
 
b.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  See § 40-6-109.5(2), C.R.S. (2019).  


�  The January 14, 2021 amendment to Section 10(a) of the Application amended the statement of the Proposed Authority to conform to the Commission’s Notice.  


�  Earlier decisions in this proceeding referred to this intervenor as “Estes Park Trolleys.”  In the evidentiary hearing, as discussed later in this Decision, the attorney and witnesses for this intervenor referred to it as “Fun Tyme Trolleys.”  For the sake of clarity and to avoid confusion, this Decision will refer to this intervenor as “Fun Tyme Trolleys.”


�  See Decision No. C21-0123 (issued on March 4, 2021) in Proceeding No. 21A-0050CP-Transfer, in which the Commission approved the transfer of Estes Valley Transport’s Certificate PUC No. 54696 to Estes Park Shuttle.  After the requirements for the final transfer were fulfilled, the Commission’s Issue Letter, dated March 23, 2021, authorized Estes Park Shuttle to begin providing the services authorized by Certificate PUC No. 54696 and previously provided by Estes Valley Transport.  


�  The First Amended Witness and Exhibit List showed the correct proceeding number (21A-0020CP) for the instant proceeding, but it erroneously stated the caption as Estes Valley Transport, Inc. and Fun Tyme Trolleys, LLC, doing business as Estes Park Trolleys, Complainants v. Estes Park Guided Tours, Respondent.  This caption was for Proceeding No. 20F-0290CP, which involved the same parties.  See Hearing Exhibit 146, Decision �No. R20-0906 (issued on December 22, 2020) in Proceeding No. 20F-0290CP. 


�  Decision No. R21-0203-I also directed Estes Park Guided Tours, no later than April 8, 2021, to correct the caption on the First Amended Witness and Exhibit List and to request leave of the ALJ to amend the original Applicant’s Witness Summaries and Exhibit List filed on February 19, 2021.  


�  Amended Application, § 10, p. 3.  The Town of Grand Lake is in Grand County near the western entrance to Rocky Mountain National Park and is situated on the shores of Grand Lake, the largest natural body of water in Colorado.  See � HYPERLINK "http://www.townofgrandlake.com/" �http://www.townofgrandlake.com/�.  


�  None of these statutory exceptions applies to the new authority sought in the Application in this proceeding.  


�   See §§ 13-25-127(1) and 24-4-205(7), C.R.S.; Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  


�  See Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013); Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).


� City of Boulder v. Public Utilities Comm’n., 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  


�  Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d 244, 250 (Colo. 2005) [citations omitted].  


�  Id.., 122 P.3d at 247 [citations omitted]; .The Commission determined, and the Court affirmed, that applicant Durango Mountain Report (DMR) was both operationally and financially fit to provide the proposed service, based on testimony about DMR’s access to capital and human resources, as well as the fact that DMR already ran a scheduled transportation service authorized by the Commission.  Id., 122 P.3d at 252.  


�  Id., 122 P.3d at 251.  


�  Id., 122 P.3d at 246-47, and 251.   


�  Id., 122 P.3d at 247-48, 250-51 [citations omitted; emphasis in the original].


�  Amended Application, §§ 1, 4, pp. 1-2.  


�  Amended Application, § 10, p. 3.  


� Hearing Exhibit 146, Decision No. R20-0906 in Proceeding No. 20F-0290CP.


� With respect to insurance, Ms. Reilly also testified that if the authority sought was granted, Estes Park Guided Tours would stipulate to providing the Commission a current insurance policy showing that each van is insured for 14 passengers, rather than 8 passengers as shown on page 13 of Hearing Exhibit 15.


�  Mr. Legzdins had been endorsed as a witness for Applicant in the Witness Summaries and Exhibit List, filed on February 19, 2021, and in Applicant’s First Amended Witness and Exhibit List, filed on April 7, 2021.  �Mr. Malpiede, counsel for the Intervenors, stated to the ALJ that he first learned that Mr. Ledzdins would not be testifying during Ms. Reilly’s testimony.  Mr. Bain, counsel for Applicant, admitted to the ALJ that he had not previously apprised opposing counsel or the Commission that Mr. Ledzdins would not be available to testify in the hearing.   


�  Hearing Exhibit 23, p. 1.


�  See Hearing Exhibit 102, Decision No. C21-0124 (issued on March 4, 2021) in proceeding �No. 21A-0052CP-Extension, which granted Fun Tyme Trolleys’ application to remove the restrictions on Certificate PUC No 55845S.  Fun Tyme Trolleys’ Certificate now authorizes: “Transportation of passengers in �call-and-demand charter service and call-and-demand sightseeing service between all points within 30 miles of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado.”


�  Rule 6001(ttt) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  


�  Trans-Western Express Ltd., v. Public Utilities Comm’n., 877 P.2d 350, 354 (Colo. 1994).  


�  Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d at 247.


�  See Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d at 246-247.


�  See Id., 122 P.3d at 247-248.  


�  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719, 721 (Colo. 1975).
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