Before the Public Utilities Commission of the State of Colorado

Decision No. R21-0410-I
PROCEEDING No. 21A-0166E

R21-0410-IDecision No. R21-0410-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING21A-0166E NO. 21A-0166E
IN THE MATTER OF the VERIFIED APPLICATION OF BLACK HILLS COLORADO ELECTRIC, LLC FOR APPROVAL OF ITS ELECTRIC DEMAND SIDE MANAGEMENT (DSM) PLAN FOR PROGRAM YEARS 2022-2024 AND FOR APPROVAL FOR CHANGES TO ITS ELECTRIC DSM COST ADJUSTMENT TARIFF.
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
Steven H. Denman
REQUIRing CONFERRAL, REQUIRING
FILING OF A STATUS REPORT,
AND GIVING ADVISEMENTS
Mailed Date:  
July 12, 2021
TABLE OF CONTENTS

2I.
STATEMENT

A.
Procedural History.
2
II.
FINDINGS AND CONCLUSIONS
4
A.
Further Ex tension of the Decision Deadline.
4
B.
Interventions.
4
1.
Interventions as of Right.
4
2.
Interventions as of Right.
6
C.
Procedural Schedule and Hearing Dates.
9
D.
Other Advisements.
11
III.
ORDER
13
A.
It Is Ordered That:
13


I. STATEMENT

A. Procedural History.  

1. On April 30, 2021, Black Hills Colorado Electric, LLC (Black Hills or the Company), filed with the Colorado Public Utilities Commission (Commission), a Verified Application (Application) for approval of its Electric Demand-Side Management Plan for Program Years 2022-2024.  Black Hills also filed the Direct Testimony and Attachments of three witnesses to support approval of its Application.  
2. In the Application, Black Hills requests the following approvals:  
a)
Black Hills’ Energy Efficiency (DSM) Plan for 2022-2024 (DSM Plan);
 
b)
Cost-effectiveness; including but not limited to the following:
i.
Proposed DSM Programs. 
ii.
Energy and Demand Savings Goals. 
iii.
Participation Goals. 
iv.
Budgets. 
v.
The proposed Evaluation, Measurement and Verification (“EM&V”) reporting schedule, budget flexibility parameters, notice of changes process, and annual meeting requirements.  
c)
The avoided capacity costs and avoided energy costs used in both the potential study (defined below) and Plan development. 
d)
The requested Financial Disincentive Offset (FDO), the Performance Incentive, and the Combined FDO, and Performance Incentive Cap (Combined Cap). 
e)
Revisions to the Voluntary Load Control Rider (VLC) Tariff sheets, as set forth in Attachments MJH-1 (redlined) and MJH-2 (changes accepted) to the direct testimony of Mr. Michael J. Harrington. 
 f)
Revisions to the Demand Side Management Cost Adjustment (DSMCA) Tariff sheets as set forth in Attachments MJH-5 (redlined) and MJH-6 (changes accepted) to the direct testimony of Mr. Harrington; and 
g)
Approval of Black Hills’ request that the Commission authorize continuation of the existing 2019-2021 DSM Plan until the 2022-2024 DSM Plan has been approved, should the approval process extend beyond December 31, 2021.  
3. Black Hills also requests that the Commission’s order issued in this Proceeding direct the Company to file, on not less than two business days’ notice after issuance of a final order, the revised Tariff sheets in substantially identical form to the pro forma tariff sheets contained in Attachments MJH-2 and MJH-5 to Mr. Harrington’s direct testimony.

4. On April 30, 2021, the Commission issued a Notice of Application Filed (Notice) establishing deadlines for the filing of intervention pleadings.  Interested persons were ordered to file motions to intervene within 30 days, or no later than June 1, 2021.
  Commission Staff had seven additional days, or until June 8, 2021, to file a notice of intervention of right.  The Notice observed that Black Hills had filed testimony with the Application and was seeking a Commission decision within 120 days.  

5. During the Commission’s weekly meeting held on June 9, 2021, the Application was deemed complete for purposes of § 40-6-109.5, C.R.S. (2019), and was referred to an Administrative Law Judge (ALJ) for disposition.  Subsequently the undersigned ALJ was assigned to preside over this Proceeding.  

II. FINDINGS AND CONCLUSIONS
A. Further Ex tension of the Decision Deadline.  

6. As noted above, Black Hills filed supporting direct testimony and attachments with its Application.  Pursuant to § 40-6-109.5(1), C.R.S. (2019), when supporting testimony is filed with an application, the Commission’s initial decision is due within 120 days after the application is deemed complete, or no later than April 15, 2021 in this Proceeding.  Moreover, § 40-6-109.5(1), C.R.S. (2019), provides further that:  “If the commission finds that additional time is required, it may, by separate order, extend the time for decision by an additional period not to exceed one hundred thirty days.”  (Emphasis added.)  

7. A procedural schedule has not yet been proposed or adopted in this Proceeding.  In order to allow the full litigation of the Application before the ALJ and the Commission, the following must occur:  the Parties must file written testimony and attachments; the ALJ must conduct a hearing on this Application, review statements of position, and issue a recommended decision; the exceptions process must proceed, if any are filed; and the Commission must have adequate time to deliberate and to decide any filed exceptions.  Considering the time available under the 120-day timeline, it is not feasible for the Commission to issue a final decision on the Application by October 7, 2021.  Therefore, pursuant to § 40-6-109.5(1), C.R.S. (2019), the ALJ will exercise his discretion to extend the decision deadline by this separate order for an additional 130 days, that is for a maximum period of 250 days, or until February 14, 2022.  

B. Interventions.  
1. Interventions as of Right.

8. Rule 1401(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2020), governs interventions as of right and states in pertinent part:  “A notice of intervention as of right, unless filed by Commission staff, shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  

9. On May 20, 2021, Trial Staff of the Colorado Public Utilities Commission (Staff) filed a Notice of Intervention as of Right by Staff, Entry of Appearance and Notice Pursuant to Rule 1007(a) and Rule 1401, and Request for Hearing (Staff’s Intervention).  Staff’s Intervention is of right and identifies five specific issues it will raise and address in this Proceeding.  Staff requests an evidentiary hearing on the Application.
  

10. Staff’s intervention as of right is acknowledged.  

11. On May 26, 2021, the Colorado Energy Office (CEO) filed a Notice of Intervention by Right, pursuant to § 40-6-108(2)(b), C.R.S.  CEO asserts that the outcome of this Proceeding will impact the adoption of energy efficiency technologies and practices in the State of Colorado, which the CEO is statutorily charged to promote.  CEO’s Intervention is of right and identifies six issues it may raise and address, although CEO is not sure if it will file testimony regarding the Application.
  CEO does not request an evidentiary hearing.  

12. CEO’s Intervention as of right is acknowledged.  

13. On May 28, 2021, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention of Right, Request for Hearing and Entry of Appearance (OCC’s Intervention).  OCC intervenes in this Proceeding and requests an evidentiary hearing to determine if the relief requested in the Application is just, reasonable, and in the public interest, and will result in just and reasonable rates.  OCC’s Intervention is of right and identifies ten issues it may address regarding the Application. OCC requests an evidentiary hearing on the Application.
  

14. OCC’s Intervention as of right is acknowledged.  

2.  Interventions as of Right.

15. Four motions for permissive intervention were filed by the June 1, 2021 deadline.  Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1, states the minimum standards for permissive intervention in Commission proceedings and requires that: 
A motion to permissively intervene shall state the specific grounds relied upon 
for intervention; the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  …  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.  Anyone desiring to respond to the motion for permissive intervention shall have seven days after service of the motion, or such lesser or greater time as the Commission may allow, in which to file a response.  The Commission may decide motions to intervene by permission prior to expiration of the notice period.  
(Emphasis added.)  

16. On May 27, 2021, the Southwest Energy Efficiency Project (SWEEP) filed a Motion to Intervene, requesting permissive intervention.  Established in 2001, SWEEP is a regional non-profit organization, which works to advance energy efficiency in utility regulatory proceedings and other public policy forums in Colorado.  SWEEP argues that the decision in this Proceeding will substantially affect SWEEP’s tangible interests in advancing energy efficiency and demand response policies and programs in Colorado.   In addition, SWEEP claims no other party in this proceeding, including the OCC and CEO, will adequately represent its interests.  If allowed to intervene, SWEEP committed that its participation will not unduly broaden the issues or delay this Proceeding.
  

17. On May 28, 2021, ChargePoint, Inc. (ChargePoint) filed a Motion to Intervene, requesting permissive intervention.  ChargePoint asserts that it is a world-leading electric vehicle (EV) charging network, providing scalable solutions for every charging scenario from home and multifamily to workplace, parking, hospitality, retail, and transport fleets of all types.  ChargePoint’s offerings include direct current fast charging products and software and cloud services.  ChargePoint’s primary business model consists of selling smart charging solutions directly to businesses and organizations while offering tools that empower station owners to deploy EV charging designed for their individual application and use case.  One program in Black Hills’ DSM Plan, the Advanced Electric Efficient Home program, would require a “Tier 2 electric vehicle charger.”  ChargePoint contends that this program would directly affect ChargePoint’s ability to sell its products and services to homebuilders and other customers in Black Hills’ service territory.  Accordingly, ChargePoint asserts that the decision in this Proceeding will substantially affect its pecuniary and tangible interests.  ChargePoint claims that its interests would not be adequately represented by other potential parties to the Proceeding.  ChargePoint claims no other party in this proceeding, including the OCC, will adequately represent its interests.  ChargePoint has conferred with Black Hills and reports that Black Hills takes no position on this Motion to Intervene.
  ChargePoint does not request an evidentiary hearing, nor did it commit not to broaden the issues unduly or to delay the proceeding.   
18. On May 28, 2021, Western Resource Advocates (WRA) filed a Motion for Leave to Intervene, requesting permissive intervention.  WRA is a non-profit conservation organization that advocates inter alia for the expanded use of energy efficiency.  WRA has headquarters in Colorado and claims to have members and financial supporters who live in Colorado and are customers of Black Hills.  WRA argues that the decision in this Proceeding will substantially affect its tangible interest in advocating for increased energy efficiency and demand response efforts by Black Hills.  WRA claims that no other party in this proceeding, including the OCC and CEO, will adequately represent its interests.  If allowed to intervene, WRA committed that its participation will not unduly broaden the issues in this Proceeding.
  WRA does not request an evidentiary hearing.  

19. On June 1, 2021, Energy Outreach Colorado (EOC) filed a Motion to Intervene, requesting permissive intervention.  Pursuant to § 40-8.5-104, C.R.S., EOC collects and disburses low-income energy assistance funds, as well as voluntary contributions from utility customers pursuant to the Low-Income Energy Assistance Act, § 40-8.7-101, et seq., C.R.S., to improve energy efficiency for the benefit of Colorado income-qualified customers.  EOC is interested in Black Hills’ DSM programs.  EOC claims to have a tangible and pecuniary interest to ensure that it may efficiently and effectively administer its income-qualified DSM services.  EOC asserts that no other party represents its interests.  EOC committed that its intervention will not unduly broaden the issues or delay the proceeding.
  EOC does not request an evidentiary hearing.  
20. Black Hills did not file any responses to the four motions for permissive intervention, and thus they are not opposed.
 

21. The motions for permissive intervention of ChargePoint, SWEEP, WRA, and EOC will be granted.  
22. The Parties to this Proceeding are Black Hills, OCC, Staff, ChargePoint, SWEEP, WRA, and EOC.  
C. Procedural Schedule and Hearing Dates.  

23. Instead of scheduling a prehearing conference, the ALJ will direct the Parties to confer with respect to acceptable hearing dates and the procedural matters addressed in the following paragraphs and to attempt to negotiate agreements on the same.  The ALJ will order Black Hills to coordinate these discussions.  The Parties will be directed to file a Status Report in this Proceeding no later than July 19, 2021, advising the ALJ of the results of their discussions.  If the Parties can agree to a consensus procedural schedule and acceptable hearing date(s), there will be no need to schedule a prehearing conference.  If no such agreements can be reached by that date, the ALJ will promptly schedule a prehearing conference to address those matters.  
24. The Parties must discuss and, if possible, reach agreement on the following procedural matters:  (a) the date by which each intervenor will file answer testimony and attachments; (b) the date by which Black Hills will file rebuttal testimony and attachments; (c) the date by which each intervenor may file cross-answer testimony and attachments;
 (d) the date by which each Party will file corrected testimony and attachments;
 (e) the date by which each Party will file prehearing motions, other than motions relating to discovery, but including any dispositive motions, motions in limine, or motions to strike;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) the date by which the Parties will file any stipulations or a settlement agreement;
 (h) the date(s) for the evidentiary hearing, including a statement of how many days the Parties will need to try this case; and (i) the date by which each Party will file its post-hearing statement of position (statements of position will be simultaneous and no responses will be permitted).
  

25. Absent a waiver of the decision deadline pursuant to § 40-6-109.5(3), C.R.S. (2019), or a further extension of the deadline pursuant to § 40-6-109.5(4), C.R.S. (2019), the ALJ’s recommended decision in this Proceeding must issue by approximately December 10, 2021.  To allow time for filing statements of position, issuing the recommended decision, filing exceptions, filing responses to exceptions, and issuance of the Commission’s decision on exceptions, the evidentiary hearing in this matter must be concluded no later than 
October 15, 2021.
  

26. In their conferral, the Parties should also discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, are not sufficient.  

27. In their conferral, the Parties should also discuss the treatment of information claimed to be confidential if the procedures and timeframes contained in Rules 1100 and 1101 of the Rules of Practice and Procedure, 4 CCR 723-1, are not adequate.  This discussion should include the treatment of additional information for which extraordinary protection may be sought, assuming that there may be such additional information.  

28. In their Status Report, the Parties may call the ALJ’s attention to any additional issues relevant to this Proceeding.  

D. Other Advisements.  

29. The following page limits on statements of position will be imposed:  The statement of position to be filed by Black Hills may not exceed 50 pages in length, exclusive of a table of contents and appendices; the statement of position to be filed by each intervenor may not exceed 30 pages in length, exclusive of a table of contents and appendices.  If the intervenors file a joint statement of position, the foregoing 30-page limit will apply to the joint statement of position.  

30. The Parties are advised, and are on notice, that they must be familiar with, and strictly abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.colorado.gov\puc and in hard copy format from the Commission.  

31. All Parties are represented by counsel.  The ALJ calls counsels’ attention to the requirement of Rule 1202(e), 4 CCR 723-1, that, “Every pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.”  The Parties are advised, and are on notice, that filings must comply with this requirement and with the other requirements found in the Rules of Practice and Procedure pertaining to filings made with the Commission.
 
32. The Parties are advised, and are on notice, that timely filing with the Commission means that the Commission receives the filing by the due date.  Thus, if a document is placed in the mail on the date by which the document is to be filed, then the document is not filed timely with the Commission.  Pleadings and other documents are filed with the Commission either by using the E-filings System, or by filing the original of a paper document along with three copies.  Emailing pleadings and other documents to the ALJ, the Commissioners, the Director of the Commission, or other employees of the Commission does not constitute a proper filing under Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1.  

33. Each Party is specifically advised that all filings with the Commission must also be served upon counsel for all other Parties, in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.  

34. Each Party is specifically advised that, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, responding Parties (i.e., the Parties that did not file a motion) have the procedural right to file a written response to non-intervention motions within 14 days after service of the motion, unless that time is shortened by the ALJ or the Commission.  

35. Other advisements may be provided in subsequent Interim Decisions.  

III. ORDER
A. It Is Ordered That:

1. Pursuant to § 40-6-109.5(1), C.R.S. (2019), the time for issuance of the Commission’s decision in this Proceeding shall be extended by an additional period of 
130 days, or to and including February 14, 2022.

2. The Notice of Intervention as of Right, filed by Trial Staff of the Colorado Public Utilities Commission on May 20, 2021, is acknowledged.

3. The Notice of Intervention by Right, filed by the Colorado Energy Office on 
May 26, 2021, is acknowledged.  

4. The Notice of Intervention of Right, filed by the Colorado Office of Consumer Counsel on May 28, 2021, is acknowledged.  

5. The motions for permissive intervention timely filed by the Southwest Energy Efficiency Project; ChargePoint, Inc.; Western Resource Advocates; and Energy Outreach Colorado are granted, consistent with the findings, discussion, and conclusions in this Decision.  

6. Consistent with the findings and conclusions above, counsel for Black Hills Colorado Electric, LLC shall discuss with counsel for the Parties the procedural schedule, hearing date(s), and the other procedural matters addressed in this Decision and shall attempt to negotiate agreement on the same.  
7. The Parties shall file a Status Report no later than July 19, 2021, advising the Administrative Law Judge (ALJ) of the results of their discussions.  If the Parties can agree to a consensus procedural schedule and acceptable hearing date(s), no prehearing conference will be scheduled.  If no such agreements can be reached by that date, the ALJ will, by a separate decision, schedule a prehearing conference to address the procedural matters set forth in this Decision.  

8. The parties shall be held to and shall comply with the procedural requirements and advisements memorialized in this Decision.  

9. This Decision is effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Black Hills’ DSM Plan was filed with the Application as Attachment LAP-1 to the direct testimony of Ms.  Lisa A. Pfitzinger.  


�  Application, at page 2.  Black Hills states that the pro forma tariff sheets are meant to reflect textual changes, and the then-existing DSMCA rate inputs for DSMCA Tariff Sheet No. 71 will be incorporated into the compliance tariffs, as no rate change is being requested in this Proceeding.  


�  Since the 30-day deadline for interventions, pursuant to the Notice and to Rule 1401 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2020), fell on Sunday, May 30, 2021, and since Monday, May 31, 2021 was the Memorial Day Holiday, the deadline was extended by operation of law until the next business day, or until Tuesday, June 1, 2021.  Section 40-6-121, C.R.S.  


�  Staff’s Intervention, ¶ 2 at pages 1 and 2.  


�  CEO’s Intervention, ¶¶ 4-6 at pages 2 and 3 


�  OCC’s Intervention, ¶¶ 4-7 at pages 2-4.  


�  SWEEP Intervention, ¶¶ 4-12, 16-17, and 19 at pages 2-6, 9, and 10.  


�  ChargePoint Intervention, ¶¶ 1-6, and 8 at pages 1-3, and 4.  


�  WRA Intervention, ¶¶ 1-2, 6, 11, and 13 at pages 1-2, 4, and 7-8.  


� EOC Intervention, ¶¶ 1, 4, 8, 11, and 12 at pages 2-3, and 4.  


�  Pursuant to Rule 1400(d) of the Rules of Practice and Procedure, 4 CCR 723-1, “[t]he Commission may deem a failure to file a response as a confession of the motion.”  


�  Cross-answer testimony is permitted to respond only to the answer testimony of another intervenor.  


�  Filing of corrections is limited to correcting errors (e.g., mathematical errors, typographical errors) in the testimonies or attachments as filed.  Without a finding of good cause and leave of the ALJ, corrections may not be used for any other purpose (e.g., to make material or substantive changes to pre-filed testimony or attachments).


�  This date shall be at least 15 calendar days before the first day of the hearing.  


�  This date shall be at least seven calendar days before the first day of hearing.  


�  Post-hearing statements of position should be filed no later than 14 calendar days from the conclusion of the evidentiary hearing.  


� The ALJ advises counsel for the Parties that he will be out of the office between September 6 and 22, 2021.  


�  During this Proceeding, the ALJ may have occasion to inform counsel, on short notice, of his rulings.  The ALJ will make such notifications by e-mail and will rely solely on signature blocks of pleadings for the appropriate e-mail addresses.  If any counsel’s email address or telephone number changes during the pendency of this Proceeding, please promptly update them with the Commission.  
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