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I. STATEMENT

1. This Recommended Decision approves, without material modifications, two stipulations and settlement agreements filed in this Proceeding; adjudicates the class cost of service and rate design issues litigated during the evidentiary hearing; permanently suspends the tariffs filed by Public Service Company of Colorado (Public Service or the Company) on October 19, 2020 with Advice Letter No.1835-Electric (AL-1835) and on January 8, 2021 with Advice Letter No. 1835-Electric Amended (AL-1835 Amended); and orders Public Service to file new compliance tariff sheets consistent with the findings and conclusions in this Decision.  
A. Procedural History

2. On October 19, 2020, Public Service filed AL-1835 along with accompanying tariff sheets.  Public Service proposed to allocate an annual revenue requirement of $1,835,585,415 across customer classes, based on a Class Cost of Service Study (CCOSS) using the 2019 Test Year approved by the Commission in Proceeding No. 19AL-0268E, its recent Phase I Electric Rate Case.
  Public Service stated that the effect of this filing was to generate the same annual revenues already approved by the Commission, and the filing would not affect its annual revenue.  This Proceeding is a Phase II Electric Rate Case.
3. In AL-1835, Public Service proposed that tariffs become effective on 
November 19, 2020, but Public Service requested that the Commission set the tariffs for hearing and suspend them with an effective date of July 27, 2021.  
4. This Proceeding commenced when, by Decision No. C20-0793 (issued on November 10, 2020) and pursuant to § 40-6-111(1), C.R.S. (2019), the Commission set for hearing the tariffs filed with AL-1835 and thereby suspended their effective date for 120 days from the proposed effective date, or until March 19, 2021.  Decision No. C20-0793 also established an intervention deadline for 30 days after its mailed date, or no later than 
December 10, 2020, and referred the matter to an Administrative Law Judge (ALJ).  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.
5. The effective date of the tariff sheets filed with AL-1835 was further suspended 
to July 27, 2021 by Decision No. R20-0887-I (issued on December 11, 2020).  Decision 
No. R20-0887-I also acknowledged the interventions by right of the Office of Consumer Counsel (OCC) and Trial Staff of the Public Utilities Commission (Staff) and granted the unopposed permissive interventions of City of Boulder (Boulder) and the City and County of Denver (Denver).  
The Parties to this Proceeding are Public Service, the OCC, Staff, Boulder, Denver, Energy Outreach Colorado (EOC), the Colorado Solar and Storage Association and the Solar Energy Industries Association (COSSA/SEIA), Molson Coors Beverage Company (Molson Coors), Climax Molybdenum Company (Climax), Vote Solar, Colorado Energy Consumers (CEC), Southwest Energy Efficiency Project (SWEEP), the Federal Executive Agencies (FEA), 

6. Walmart Inc. (Walmart), Kroger Co. (Kroger), and numerous local governmental entities (Local Governments)
.

7. On October 19, 2020, Public Service filed a Motion for Extraordinary Protection for Highly Confidential Customer Information (Motion for Protective Order).  No responses were to the Motion for Protective Order, which was therefore unopposed, and Decision 
No. R20-0919-I (issued on December 28, 2020) memorialized the ALJ’s ruling granting the Motion for Protective Order and the requested extraordinary protection for the specified competitively sensitive and highly confidential information.  

8. Decision No. R20-0887-I also scheduled a remote video prehearing conference for December 22, 2020 at 10:00 a.m. and addressed certain other procedural matters.  In Decision No. R20-0887-I, the ALJ encouraged the Parties to negotiate and to file a consensus procedural schedule, with acceptable hearing dates and procedures, as well as to file any consensus procedural schedule by December 18, 2020.  
9. On December 18, 2020, Public Service filed a Notice of Filing a Consensus Proposed Procedural Schedule Pursuant to Decision No. R20-0887-I, proposing a negotiated Consensus Proposed Schedule to which all parties and potential parties have agreed.  Public Service proposed that, to accommodate the Consensus Procedural Schedule, it would file an amended Advice Letter designed to allow the ALJ to extend the suspension deadline by an additional 45 days.  
10. At the prehearing conference, the ALJ granted the unopposed Motion 
for Protective Order filed by Public Service on October 19, 2020 and two motions to appear 
pro hac vice – the Out of State Counsel’s Verified Motion Requesting Pro Hac Vice Admission of Patrick T. Zomer (Zomer PHV Motion) filed October 19, 2020 and the Verified Motion of Peter Meier Requesting Permission to Appear Pro Hac Vice on behalf of the Federal Executive Agencies (Meier PHV Motion) filed December 7, 2020.
  The ALJ also granted the unopposed motions for permissive intervention filed by EOC, COSSA/SEIA, Molson Coors, Climax, Vote Solar, CEC, SWEEP, the FEA, and Walmart.
  Other pending motions were taken under advisement.  Finally, the ALJ discussed with counsel for the Parties the proposed consensus procedural schedule and hearing dates, which he found acceptable contingent upon Public Service filing an amended advice letter and tariffs for the purpose of allowing the ALJ to extend the suspension deadline by an additional 45 days.  
11. On January 8, 2021, Public Service filed AL-1835 Amended and accompanying tariffs with an amended proposed effective date of January 3, 2021.  By Decision 
No. R21-0019-I (issued on January 11, 2021), the ALJ set the amended tariffs for hearing and suspended their effective date for 120 days from the proposed new effective date, or until May 2, 2021.  The effective date of the amended tariffs was suspended once again, to September 9, 2021, by Decision No. R21-0020-I (issued on January 12, 2021).  

12. Decision No. R20-0922-I (issued on December 29, 2020) inter alia adopted a procedural schedule with certain filing dates and set an evidentiary hearing for May 3 through 7 and 10 through 14, 2021.  The Parties elected to defer to the ALJ as to the date, means, and locations for public comment hearings, and Decision No. R20-0922-I found that a separate decision would be issued scheduling a public comments hearing.
  By Decision No. R21-0095-I (issued on February 22, 2021), the procedural schedule was further refined and the evidentiary hearing in this Proceeding was set as a remote hearing consistent with public health advisories to prevent the spread of COVID-19.
13. At the prehearing conference the ALJ took under advisement the Motion to Intervene, requesting permissive intervention, filed by the Local Governments on December 9, 2020, Public Service’s Response to the Motion to Intervene of the City of Arvada Et Al. (Response) filed on December 15, 2020, and the Motion for Leave to File a Reply in Support of Their Motion to Intervene (Motion for Leave) filed by the Local Governments on December 18, 2020.  The dispute between Public Service centered around the scope of this proceeding relating to the street lighting tariffs.  Although Public Service’s tariff filing included increases to street lighting rates in the Energy Only Street Lighting Tariff (Sheets 97B, 97C, and 97D), the Local Governments asserted that the street lighting issues they intended to address included not only street lighting rates but also rules and regulations for street lighting, including streetlight acquisitions.
  In its Response, Public Service argued that it proposed no changes to currently effective tariffs on street lighting rules and regulations, and therefore, Public Service sought to limit the street lighting issues to rates and an Order that issues relating to street lighting rules and regulations, including street lighting acquisitions, are beyond the scope of this Proceeding.
   
14. In the late afternoon of Friday, December 18, 2020, the Local Governments filed a Motion for Leave to File a Reply in Support of the Motion to Intervene (Motion for Leave to Reply), along with a nine-page reply brief.  In Decision No. R21-0014-I (issued on January 11, 2021), after analyzing arguments by the Local Governments under the requirements of Rule 1400(e) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2020), the ALJ concluded that the Local Governments’ sole argument for filing a reply – that Public Service’s citation only to the first sentence of § 40-6-101(1), C.R.S., was 
“an incorrect statement of law” – was without merit.  The ALJ then denied the Motion for Leave to Reply.  
15. The Commission has the authority to determine how to conduct its proceedings.  Pursuant to § 40-6-101(1), C.R.S., the Commission “shall conduct its proceedings in such manner as will best conduce the proper dispatch of business and the ends of justice.”  The Commission and its ALJs have found that the entirety § 40-6-101(1), C.R.S., recognizes our authority to control Commission proceedings, including denial of permissive interventions, making procedural and evidentiary rulings, and managing the scope of our proceedings.
  This statute also allows the Commission and its ALJs to look to the State Administrative Procedure Act (§ 24-4-101 et seq., C.R.S.) for guidance in conducting our proceedings.
  
16. In Decision No. R21-0014-I, the ALJ found that the request of Public Service to limit the issues in this proceeding to street lighting rates, excluding issues relating to street lighting regulations and the acquisition of street lights, to be a premature request for an advisory opinion.  Instead, the ALJ concluded that, when answer testimony, cross-answer testimony, or rebuttal testimony has been filed in this proceeding, any party may file an appropriate motion in limine, with legal argument and supporting authorities, to exclude all or part of such testimony as inappropriate, improper, or unlawful.  
17. Since Public Service did not otherwise oppose intervention of the Local Governments, Decision No. R21-0014-I granted permissive intervention to the Local Governments.  

18. Decision No. R21-0037-I (issued on January 20, 2021) granted the Verified Motion for Admission Pro Hac Vice of Kurt J. Boehm as Counsel for Intervenor, the Kroger Co.  

19. Decision No. R21-0095-I (issued on February 22, 2021) established procedures to facilitate holding the evidentiary hearing in this proceeding by remote video conference.  The Decision reiterated that Stipulations and/or Settlement Agreements were due by 
Monday April 19, 2021.  The Decision did not modify any existing deadline or hearing date but instead added new filing deadlines; clarified existing exhibit filing requirements; and established requirements for identifying, filing, and formatting exhibits.  For example, by the April 21, 2021 deadline the Parties were required to file:  (1) the final electronic versions of all pre-filed hearing exhibits and attachments; and (2) all exhibits not already filed, which they intended to introduce into evidence during the hearing.  The Decision stated that, 

This deadline explicitly includes filing exhibits that parties intend to use on 
cross-examination, except [the parties are not required to pre-file documents or exhibits intended solely to impeach a witness or to refresh a witness’ recollection].  Because the hearing will be presented using electronic exhibits only, it is vitally important that the parties pre-file all exhibits that they intend to offer into evidence during the hearing.  Failing to do so will cause unnecessary delay and expenditure of resources.
 

20. Decision No. R21-0258-I (issued on April 28, 2021) granted two unopposed motions filed by counsel during the week prior to the May 3, 2021 start of the evidentiary hearing:  (1) the Unopposed Motion to Excuse the Attendance of Associated Counsel at the Evidentiary Hearing, filed by FEA on April 26, 2021; and (2) the unopposed Motion to Amend Pre-filed testimony filed by SWEEP on April 26, 2021.  The Decision also waived response times to both unopposed motions.  The Decision allowed SWEEP to correct a recently discovered factual error on one page of the Cross-Answer Testimony of its witness Justin Brant, Hearing Exhibit 1301.  
21. In accordance with Decision No. R21-0095-I, on April 26, 2021, Public Service filed a Cross-examination and Witness Availability Matrix (Matrix), stating the order of witnesses agreed to by the Parties and the times for cross-examination of each witness estimated by counsel for each Party.  The pleading filed with the Matrix advised the ALJ that no Party intended to cross-examine Denver witness Jonathan Rogers or Staff witness Karlton Kunzie.  If the ALJ had no questions for those witnesses, the Parties requested that those witnesses be excused from the hearing.  

22. During the late afternoon of April 30, 2021, CEC, Boulder, Climax, OCC, Denver, EOC, Kroger, Molson Coors, and Walmart (Settling Parties) filed a Joint Motion to Approve Non-Unanimous and Partial Stipulation and Settlement Agreement and Request for Partial Waiver from Decision No. R20-0922-I (First Joint Motion), along with a signed Stipulation and Settlement Agreement (Partial Stipulation).  The First Joint Motion stated that Staff opposed the Partial Stipulation, while the non-settling parties either did not oppose approval or took no position.  The Partial Stipulation resolved between the Settling Parties all issues, which were or could have been raised, regarding class cost of service, revenue allocation, and rate moderation in this Proceeding.
23. The evidentiary hearing in this proceeding commenced as scheduled at 9:00 a.m. on May 3, 2021.  As a preliminary matter, the ALJ granted the request in the First Joint Motion for a partial waiver from Paragraph No. 27 in Decision No. R20-0922-I regarding the deadline to file stipulations and settlement agreements.  Counsel also advised the ALJ that Public Service had reached a settlement in principle of the street lighting issues and planned to file a signed settlement agreement within the next few days.  The ALJ found that this partial waiver from Paragraph No. 27 in Decision No. R20-0922-I will also apply to the street light settlement agreement.  
24. As the next preliminary matter, the ALJ discussed with counsel the following matters:  (1) how the filing of the Partial Stipulation on April 30, 2021 impacts the course of the hearing; (2) what contested issues have not been settled by the Partial Stipulation; (3) how Staff's opposition to the Partial Stipulation can be accommodated fairly and consistent with due process of law; (4) which witnesses remain to be cross-examined on the remaining contested issues; 
(5) whether the non-settling Parties who do not oppose the Partial Stipulation still wish to 
cross-examine witnesses of the Settling Parties; and (6) when to start the evidentiary portion of the hearing so that the hearing can be finished by Friday, May 14, 2021.
25. After a lengthy colloquy with counsel, the ALJ ruled as follows:  

a)
Denver witness Jonathan Rogers or Staff witness Karlton Kunzie shall be excused from testifying at the hearing.

b)
EOC’s request to excuse its witness William Marcus from appearing at the hearing would be taken under advisement.

c)
Counsel for Public Service and the other Parties shall file, as soon as it is completed, a revised Cross-examination and Witness Availability Matrix, stating revisions to the order of witnesses and the estimated times for 
cross-examination of each witness by counsel for each Party in light of the Partial Stipulation.  

d)
Public Service, the Local Governments. and other city intervenors shall file, as soon as it is completed, a written stipulation and settlement agreement regarding the street lighting issues in this Proceeding.  

e)
The evidentiary portion of the remote hearing will commence on Wednesday, May 5, 2021 at 10:30 a.m.

f)
Hearing exhibits counsel intend to use on cross-examination, filed by 
April 21, 2021 pursuant to Decision No. R21-0095-I Paragraphs 16 and 17, or hearing exhibits offered for the first time during the hearing, will be addressed as they come up during the hearing.

g)
During the hearing, counsel may ask the ALJ to take administrative notice, pursuant to Rule 1502(c) of the Rules of Practice and Procedure, 4 CCR 723-1, of prior Commission decisions that are relevant to this Proceeding.

26. Also, as a preliminary matter, the Partial Stipulation was marked for identification as Hearing Exhibit 1213.  During the colloquy with the ALJ, there was a consensus among counsel for the Parties that witnesses for the Settling Parties may present oral testimony in support of approval of the Partial Stipulation and that Staff witness Erin O’Neill may present oral testimony in opposition to approval of the Partial Stipulation.  No counsel objected to this procedure related to the Partial Stipulation.
  The hearing was then recessed until Wednesday, May 5, 2021 at 10:30 a.m.

27. Decision No. R21-0270-I (issued on May 3, 2021) memorialized bench orders made by the ALJ waiving the April 19, 2021 deadline for filing stipulations and settlement agreements through May 11, 2021, vacated the May 4, 2021 the evidentiary hearing, and granted the unopposed oral motion by EOC to excuse EOC witness William P. Marcus from appearing at the evidentiary hearing.  
28. In the afternoon of May 3, 2021, Public Service filed the Revised Matrix, in consideration of the Partial Stipulation stating the revised order of witnesses and revised 
cross-examination estimates for each witness.  The Notice of filing the Revised Matrix requested that 15 witnesses be excused from appearing at the evidentiary hearing.  
29. On the morning of May 5, 2021, Public Service, the Local Governments, and Boulder (Street Light Settling Parties) filed a Joint Motion to Approve the Unopposed and Comprehensive Stipulation and Settlement Agreement Regarding Street Lights (Second Joint Motion), along with an Unopposed and Comprehensive Stipulation and Settlement Agreement Regarding Street Lights and revised street lights tariff in Attachment A (Street Light Settlement).  The Street Light Settling Parties asserted that the Street Light Settlement resolved all issues in this Proceeding that were raised, or could have been raised, relating to street lighting.  The Second Joint Motion stated that the other Parties to this Proceeding take no position on approval of the Street Light Settlement.  Finally, the Street Light Settling Parties requested that response time to their Joint Motion be waived.  Since the Street Light Settlement is not opposed, response time to the Second Joint Motion will be waived.  
30. The remote evidentiary hearing recommenced before the ALJ on May 5, 2021.  Counsel for all Parties appeared.  As preliminary matters, the ALJ took under advisement the First Joint Motion requesting approval of the Partial Stipulation and the Second Joint Motion requesting approval of the Street Light Settlement.  Next the ALJ ruled that, since no counsel had cross-examination for them nor did the ALJ have clarifying questions, the following 
15 witnesses, who had pre-filed testimony, were excused from appearing at the evidentiary hearing:  Mario Martinez and Travis Johnson (Public Service); Karlton Kunzie (Staff);
 Larry Blank (FEA); Matthew Lehrman and Les Telischak (Boulder); Kevin Higgins (CEC); Stephen Baron (Climax); Jonathan Rogers (Denver); Rick Gilliam (Vote Solar); Alex Kronauer (Walmart); Dave Peterson (OCC); and Wyatt Peterson, Jason Tanko, and Bruce Ibbitson (Local Governments).
  
Hearing Exhibit 1800 is the spreadsheet that reflects the most recent filed versions of all Hearing Exhibits, as they appear in the Commission's administrative record for this Proceeding; a title reference for the Hearing Exhibits that will be utilized during the hearing; and the titles of the Hearing Exhibits as reflected in the administrative record.  Hearing Exhibit 1800, as well as the contents of the latest versions of the listed Hearing Exhibits that had been filed electronically in the Commission’s administrative record, were admitted into evidence by administrative notice without objection.
  Hearing Exhibit 1600 and attachments, which were not 

31. listed in Hearing Exhibit 1800 due to an error in filing, were admitted into evidence after the filing error was corrected by Kroger.  Hearing Exhibit 119, the Street Light Settlement, and Hearing Exhibit 1213, the Partial Stipulation, were admitted into evidence without objections.  
32. The following witnesses testified for Public Service in support of approval 
of the proposed CCOSS, rate design, tariffs, and rates:  Ms. Brooke A. Trammell, Regional 
Vice-president of Rates and Regulatory Affairs for Xcel Energy Services Inc. (Hearing 
Exhibits 101, Direct; and 107, Rebuttal); Mr. Alexander Trowbridge, Principal Pricing Analyst for Public Service  (Hearing Exhibits 104 and 123, Direct; and 108, Rebuttal); Daniel King, Team Lead, Product Development for Xcel Energy Services Inc. (Hearing Exhibits 105, Direct; and 109, Rebuttal); and Mr. Steven W. Wishart, Director of Pricing and Planning for Xcel Energy Services Inc. (Hearing Exhibits 103 and 106, Direct; and 111, Rebuttal).  The following witnesses testified for Staff in support of its positions:  Mr. Eric Haglund, Senior Economist (Hearing Exhibit 400, Answer, and 404, Cross-answer); Ms. Fiona Sigalla, Senior Economist  (Hearing Exhibit 403, Cross-answer); Ms. Nardos Ghebregziabher, Senior Economist (Hearing 
Exhibit 401, Answer); and Ms. Erin T. O’Neill, Chief Economist, (Hearing Exhibit 405, 
Cross-answer).  The following witnesses testified for other Intervenors in support of their respective positions:  Mr. Justin Brant, on behalf of SWEEP (Hearing Exhibits 1300, Answer, and 1301 and 1302, Cross-answer); Ms. Melissa Whited, on behalf of EOC (Hearing 
Exhibits 702, Answer, and 704, Cross-answer); Mr. Andrew Bennett, on behalf of EOC  (Hearing Exhibit 700, Answer, and 703, Cross-answer);  Mr. Justin R. Barnes, on behalf of COSSA/SEIA (Hearing Exhibit 800, Answer); Mr. Justin Bieber, on behalf of Kroger (Hearing Exhibit 1600, Cross-answer); and Dr. Scott E. England, on behalf of the OCC (Hearing Exhibit 300, Answer).  No witness for the Settling Parties presented testimony in support of approval of the Partial Stipulation.  Ms. O’Neill testified in opposition to the Partial Settlement.  No witness presented testimony in support of, or in opposition to, approval of the Street Light Settlement.  Some witnesses answered clarifying questions from the ALJ regarding their testimony.  
33. The remote evidentiary hearing before the ALJ continued May 6 and 7, 2021 and concluded on May 10, 2021.  The following Hearing Exhibits were admitted into evidence during the hearing:  Hearing Exhibits 113, 116, 119, 122, 123, 125 (Confidential), 126 (Confidential), 127-C (Confidential), 130, 709, 710, 713, 717, 720, 721, 724, 725, 726, 747, 753 (Confidential).  Hearing Exhibits 413, 712, 722, 740, and 742, marked for identification, were not offered or admitted into evidence.  The following Hearing Exhibits were rejected:   Hearing Exhibits 707, 729, 754 (Confidential), 801, 802, 803, and 804.  Hearing Exhibit 727 was withdrawn.  
34. Rule 1202(f)(VIII) of the Rules of Practice and Procedure, 4 CCR 723-1 requires that, “All written testimony shall include a signed affidavit from the witness.”  The custom and practice in Commission proceedings has evolved to attaching notarized affidavits to pre-filed written testimony.  Several notarized affidavits for various witnesses, which had not been included when their testimonies were pre-filed, were also admitted during the hearing without objections, as follows:  Hearing Exhibits 503 (affidavit of Mr. Lehrman), 504 (affidavit of 
Mr. Telischak), 758 (affidavit of Mr. Bennett), and 760 (affidavit of Ms. Whited).  EOC’s request to admit Hearing Exhibit 759 (affidavit of Mr. Marcus) was taken under advisement.  While these witness affidavits were not filed with the written testimonies, the ALJ will construe each counsel’s request to admit these affidavits into evidence as an oral motion to waive the filing requirement in Rule 1202(f)(VIII) to include the signed affidavit when the written testimony was filed and to admit the affidavits.  All such oral motions for waiver are granted and this Decision confirms that Hearing Exhibits 503 (affidavit of Mr. Lehrman), 504 (affidavit of Mr. Telischak), 758 (affidavit of Mr. Bennett), and 760 (affidavit of Ms. Whited) were admitted.  Under the unique circumstances of Mr. Marcus’ inability to appear for the hearing, the ALJ finds that EOC showed good cause for waiving the affidavit filing requirement of Rule 1202(f)(VIII).  Hearing Exhibit 759, affidavit of Mr. Marcus, will be admitted.  
35. Decision No. R21-0141-I (issued on March 11, 2021) scheduled a remote public comment hearing for May 13, 2021 between 4:00 and 6:00 p.m.  The Commission also issued a press release on April 29, 2021 to give broad notice for the public comment hearing.  The remote public comment hearing was called to order as scheduled.  Six electric customers of Public Service appeared – individually or on behalf of their churches or businesses – to submit oral comments.  On or before May 13, 2021, a total of 77 written comments were filed with the Commission in this Proceeding.  The ALJ has reviewed all written public comments filed before the public comment hearing.  
36. Denver filed its Statement of Position on May 24, 2021.  On May 28, 2021, Statements of Position were timely filed by the following Parties:  EOC, FEA, Boulder, Kroger, Molson Coors, Staff, Public Service, OCC, SWEEP, Vote Solar, Climax, CEC, Walmart, and COSSA/SEIA. 
37. This Recommended Decision will adjudicate the merits of the Phase II Electric Rate Case and tariffs filed by Public Service with AL-1835 Amended on January 8, 2021, including the Street Light Settlement and the Partial Stipulation.  
38. In rendering this Recommended Decision, the ALJ has carefully reviewed and considered all the evidence introduced by the Parties during the hearing, including the testimony and hearing exhibits, even if this Decision does not specifically address all the evidence introduced.  Moreover, the ALJ has considered all the legal and factual arguments presented in the post-hearing Statements of Position filed by counsel for the Parties, including those arguments not specifically addressed in this Decision.  In rendering this Decision, the ALJ has also weighed the evidence and evaluated the credibility of the witnesses and the hearing exhibits.
  
II. DISCUSSION AND FINDINGS 

A. The Rate Setting Process and Burdens of Proof.  

39. The Commission’s authority to regulate Public Service’s electric rates, facilities, and operations derives from Article XXV of the Colorado Constitution and is defined by various statutory provisions adopted by the General Assembly.  Article XXV delegates to the Commission, legislative authority to regulate public utilities previously vested in the General Assembly.
  The Commission is charged with ensuring the provision of safe and reliable utility service to customers at just and reasonable rates, pursuant to §§ 40-3-101, 40-3-102, 40-3-111, and 40-6-111, C.R.S.  
40. After the revenue requirement for the utility is established in a Phase I rate case, as here, in the Phase II rate case, the Commission must adopt rate structures and rates that are just and reasonable.  Ratemaking “is not an exact science but a legislative function involving many questions of judgment and discretion.”
  In establishing just and reasonable rates, the Commission is not limited to options formally presented by the parties.  Moreover, the Commission’s ratemaking decisions are not required to be supported by empirical data or quantitative information, because such a requirement would impair the ability of the Commission to use its expertise and discretion to determine appropriate rates.
    

41. Charged with the responsibility of setting rates, the Commission must consider the interests of both the utility and its investors on the one hand and the consumers on the other hand.  That is, the Commission must balance the rights of the ratepayers to receive adequate service at a price which reflects the cost of service with the interests of the utility company’s shareholders to a reasonable rate of return.
  Stated another way, the Commission must balance protecting the right of the utility’s customers to receive utility services at just and reasonable rates against the utility’s rights to adequate revenues and financial health.
  Sound judgment in the balancing of these respective interests is how the Commission reaches a ratemaking decision, rather than by use of a mathematical or legal formula.
  In determining just and reasonable rates, it is the result reached, not the method employed, that is the important factor.
  

Regarding burdens of proof and review of the evidence,
 Public Service bears the burden of going forward and the burden of proof with respect to the relief sought, as the party seeking Commission approval of the rates and tariffs filed in this proceeding.  The burden of proof is by a preponderance of the evidence.
  The Intervenors have the burden of going forward 

42. and the burden of proof with respect to each of their proposals on cost of service study methodologies, rates, tariffs, and other issues by a preponderance of the evidence.
  That is, the intervenors have the burden of going forward and the burden of proof by a preponderance of the evidence with respect to the relief they may seek in answer testimony and cross-answer testimony.  

43. The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  That is, as the trier of fact the ALJ must determine whether the existence of a contested fact is more probable than its non-existence.
  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  
44. When the preponderance standard applies, the evidence in the record must be substantial.  Substantial evidence “is more than a scintilla [;] ... it must do more than create a suspicion of the fact to be established.  It means such relevant evidence as a reasonable [person’s] mind might accept as adequate to support a conclusion [;] … it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”

45. In its Statement of Position, however, COSSA/SEIA argue that the ALJ should apply a standard of proof less than the preponderance of evidence standard routinely applied by this Commission and its ALJs in Commission proceedings.
  COSSA/SEIA claim that in Public Service’s 2012 gas rate case, ALJ Jennings-Fader “decided it was more appropriate to apply a ‘reasonable basis’ standard when resolving such policy issues.”
  ALJ Jennings-Fader’s complete finding in Paragraph Nos. 63 and 64 states:

63.  The preponderance of the evidence standard is understood and applied most easily in cases in which:  (a) there are disputed facts; and (b) the resolution of the dispositive issue, or of an important issue, depends on the facts as determined by the decision-maker.  
64.  The standard is understood and applied less easily in the context of a rate 
case because:  (a) many of the thorniest and most controversial issues require 
policy-based decisions; (b) parties present facts to persuade the decision-maker to adopt a particular policy or approach (i.e., regulatory principle) or to change an existing policy or approach (i.e., regulatory principle) and, generally speaking, do not dispute facts per se; and (c) the Commission “may set rates based on the evidence as a whole” and “need not base its decision on specific empirical support in the form of a study or data.”  Colorado Office of Consumer Counsel, 275 P.3d at 660.  For these reasons, the ALJ principally applied the reasonable basis standard when resolving issues in this ratemaking proceeding.  [Footnote omitted.] [emphasis in original]

COSSA/SEIA’s quote of Paragraph No. 64 in its argument omits the last sentence, quoted above.  Clearly, ALJ Jennings-Fader did not state that she was adopting a standard of proof less than the preponderance of evidence standard.  By applying a “reasonable basis” standard, the ALJ merely decided, based upon evidence in the record as a whole, what regulatory principle, method, or approach was reasonable and proven.  Significantly, in its decision on exceptions in the same case, the Commission did not endorse or affirm the “reasonable basis” standard urged by COSSA/SEIA here.  Indeed, there is no hint in the Commission’s decision that, when deciding issues of whether burdens of proof were met, it applied any standard other than the preponderance of evidence standard. 
  Finally in Public Service’s 2015 gas rate case, in 

46. ruling on the burden of proof and burden of going forward, the same ALJ did not adopt the 
so-called “reasonable basis” standard.  In the 2015 rate case, there is no indication that the ALJ did not adopt the preponderance of evidence standard.
  

47. The ALJ rejects COSSA/SEIA’s argument to apply the lesser “reasonable basis” standard instead of the correct preponderance of evidence standard in deciding this rate case.

48. As noted, the act of establishing rates for the provision of public utility services to customers is a legislative function delegated to the Commission.
  In general, quasi-legislative proceedings are administrative agency proceedings that primarily seek to, or in effect, determine policies or standards of general applicability, such as rule-making proceedings for example.
  

49. Adjudicatory proceedings are administrative agency proceedings that affect a specific party, or parties, and resolve particular issues of disputed fact by applying previously determined rules or policies to the circumstances of the case.
  The Colorado Supreme Court has clearly held that, when the Commission holds formal hearings in a rate case, “those hearings are judicial in their procedural character.”
  Therefore, while the Commission’s actual decision to establish Public Service’s rates is a legislative function, the process of litigating Public Service’s proposed rates and tariffs in this Phase II electric rate case before the Commission is an adjudication, not a quasi-legislative or “non-adjudicatory” proceeding.
  

50. Moreover, when a Commission proceeding is an adjudication, as in this case, the protections of procedural due process of law may attach.
  In a Phase II rate case, the property interest protected by the Due Process Clause is the benefit bestowed by the Colorado Public Utilities Laws, upon which the parties are legitimately entitled to rely, that the Commission will establish just and reasonable rates through the statutory file and suspend procedures for conducting evidentiary hearings on the suspended tariffs, by issuing a written decision, and serving the written decision on counsel of record.
  

51. The Commission encourages the settlement of contested proceedings.
  In reviewing a settlement agreement and in deciding whether to approve a settlement, the “Commission has broad[] authority and responsibility for all classes of customers, to insure a settlement meets the public interest standard and will result in just and reasonable rates.”
  
B. Street Light Settlement Agreement.
52. The Street Light Settlement and the revised streetlights tariff (Revised Tariff Sheets in Attachment A thereto) were Hearing Exhibit 119 and are attached to this Decision as Appendix A.
  Public Service, the Local Governments, and Boulder (Street Light Settling Parties) asserted that the Street Light Settlement resolved all issues in this Proceeding that were raised, or could have been raised, relating to street lighting.  As noted above, approval of the Street Light Settlement is not opposed by the other Parties.  The Street Light Settling Parties each confirmed that the Revised Tariff Sheets would appropriately and accurately implement the Street Light Settlement.
   
53. The Street Light Settlement and the Revised Tariff Sheets set forth in detail the terms of the settlement of street lighting issues.  Public Service’s tariff provisions related to service under Schedule ESL will be revised, subject to Commission approval, to provide that for any Company-owned street lights acquired by a customer, the lighting conductors serving such street lights will remain considered to be part of such street lights, and must be acquired by the customer acquiring the street lights.  

The Street Light Settlement and the Revised Tariff Sheets specifically address several scenarios for the separation of street lights from Public Service’s system:  (1) for any new street lights installed by a customer and served under Schedule ESL, whether new build by a customer, replacement of any existing customer-owned street light by a customer, or relocation of any customer-owned street light by a customer, how separation of such street lights from the Public Service system shall be accomplished; (2) for any Company-owned street lights acquired 

54. by a customer from the Company, and thereafter served under Schedule ESL, how the initial separation of such street lights from the Company system shall be accomplished; (3) for any Company-owned street lights acquired by a customer from the Company, and thereafter served under Schedule ESL, regardless of the initial means of separation, a customer acquiring Company-owned street lights shall over time, but in no event later than 15 years from the date of acquisition of the street lights, how the acquired street lights shall be separated  from the Company’s facilities; (4) for any Company-owned street lights acquired by a customer from the Company, and thereafter served under Schedule ESL, if the customer determines to initially separate any acquired street lights from the Company’s system by placement of a fuse holder at the base of the street light, the circumstances under which the customer will, other than for service required related to any third party non-street lighting loads, remain responsible to the Company; and (5) regarding the separation of customer-acquired street lights that are located on the Company’s distribution poles, the removal and relocation of such street lights from the Company’s distribution poles will be based on the number of street lights existing on the Company’s distribution poles that will need to be relocated, according to the schedule set forth in the Street Light Settlement.

55. Being fully advised in the premises and based upon substantial evidence in the record, the ALJ finds that the Street Light Settlement resolves fully all the issues in this Proceeding relating to street lighting and that the Street Light Settlement is just and reasonable.  The ALJ will approve the Street Light Settlement without modifications as in the public interest.  
56. Public Service will be ordered to file, no more than 30 days from the effective date of the final Commission Decision in this Proceeding, a compliance advice letter and tariffs consistent with this Decision and with the Revised Tariff Sheets as set forth in Hearing Exhibit 119, Attachment A. 

C. The Partial Stipulation. 
57. The Partial Stipulation was Hearing Exhibit 1213 and is attached to this Decision as Appendix B.
  Through extensive negotiations and significant compromises, the Settling Parties reached a settlement of the issues in this rate case regarding class cost of service, revenue allocation, and rate moderation (or rate mitigation).  Staff opposed the Partial Stipulation.
  Public Service and the Local Governments did not oppose the Partial Stipulation, while Vote Solar, SWEEP, and COSSA/SEIA took no position on approval of the Partial Stipulation.  
58. The terms of the Partial Stipulation are the following:
a)
The results of the CCOSS as proposed by Public Service in rebuttal testimony should be approved to allocate costs and base rate revenue among the various customer classes, except as otherwise modified by the Partial Stipulation.  

b)
While the Settling Parties utilize the Public Service CCOSS results as part of the Partial Stipulation, the Settling Parties individually do not necessarily agree with the adoption of any particular cost or revenue allocation methodology, including the use of the 4CP-AED methodology to allocate fixed generation and transmission costs or an energy allocator to allocate the fixed generation costs of the Rush Creek Wind Project (Rush Creek).  The Partial Stipulation does not request that the Commission specifically approve or reject any particular cost allocation or revenue allocation methodology.  

c)
The Commission should approve rate moderation (or mitigation) for the Residential and Small Commercial customer classes and reduce the revenue responsibility for the Residential Class by $15,000,000 and for the Small Commercial Class by $800,000.  

d)
To make up the $15,800,000 revenue reduction from the Residential and Small Commercial Classes, the revenue responsibility for the three Commercial and Industrial classes (Secondary General, Primary General, and Transmission General) and Street Lighting should be increased in proportion to their class-allocated revenue requirement.   

e)
Under this Partial Stipulation, there is no change to the cost and revenue allocation to the Traffic Signal subclass as compared to the results for that subclass as presented in Public Service’s Rebuttal Testimony.
  

59. The impacts of the Partial Stipulation, as proposed in Paragraph 8(d), are shown in the Settlement Table on page 7 of the Partial Stipulation for each rate class, including:  Adjusted Test-Year Phase I Base Rate Revenues at Present Rates, the Rate Moderation Change, the amount of Proposed Settlement Base Rate Revenues, the Percent Change in Settlement Base Rate Revenues compared to Phase I Test-Year Base Rate Revenues, and Total Revenues.
  
60. The Partial Stipulation does not discuss or resolve any rate design issues, tariff issues, or issues regarding pilot programs.  

61. Staff opposes only the Rate Moderation portion of the Partial Stipulation (Paragraphs 8(c) and 8(d)), which would reduce the revenue responsibility for the residential class by $15,000,000 and for the small commercial class by $800,000.   Staff does not oppose other portions of the Partial Stipulation.  Staff contends that the Rate Moderation stipulation violates the principle of cost causation and sends a distorted price signal to those customer classes.  Staff asserts that the costs on Public Service’s system to serve the residential class have increased since the 2016 Phase II electric rate case, that those costs should be recovered through rates from the residential small commercial classes, and that 
the Rate Moderation stipulation would result in subsidized rates for the residential and small commercial classes while increasing the rates for other customer classes.  Staff argues that approving the Rate Moderation stipulation will perpetuate the problem of subsidized rates for the residential class that began when the Commission approved rate mitigation for the residential and small commercial classes in Public Service’s 2016 Phase II rate case.
  

62. Significantly the Settling Parties and those Parties that do not oppose the Partial Stipulation represent all of Public Service’s customers and consumer advocates that are Parties to this Proceeding and that address class cost allocation and revenue allocation.  Public Service does not oppose the Partial Stipulation.
  The ALJ agrees with the OCC’s contention that statement in the Partial Stipulation is significant, because it demonstrates that the Parties representing various customer rate classes were able to reach a compromise on class cost allocation and revenue allocation issues on behalf of their respective customer constituencies.
  
63. Public Service’s seven major customer classes: Residential, Small Commercial, Commercial and Industrial (C&I) Secondary, C&I Primary, C&I Transmission, Street and Area Lighting, and Traffic Signal Lighting.

64. The Partial Stipulation demonstrates that, even with the Rate Moderation Change, only the Residential Class will see an increase in Settlement Base Rate Revenues ($787,965,579) and the Percent Change in Settlement Base Rate Revenues (7.66 percent), when compared to Public Service’s proposed rebuttal Base Rate Revenues ($802,965,579 and 9.71 percent).  The Small Commercial Class would see a small decrease in Settlement Base Rate Revenues ($97,906,946) and the Percent Change in Settlement Base Rate Revenues (-0.72 percent), when compared to Public Service’s proposed rebuttal Base Rate Revenues ($98,706,946 and 
0.09 percent).  On the other hand, the revenue contributions of the three Commercial and Industrial classes (Secondary General, Primary General, and Transmission General) and Street Lighting, which would cover the $15 million in rate mitigation, would be increased in proportion to their class-allocated revenue requirement from Public Service’s rebuttal base revenues, but they will still enjoy a comparative decrease ranging from -4.77 percent 
(C&I Secondary) to -17.27 precent (Street and Area Lighting).
  
65. The ALJ appreciates Staff’s desire to adhere closely to the cost causation principle and concerns that costs to serve the Residential Class have steadily increased and that the Rate Moderation stipulation could continue subsidized rates for the residential and small commercial classes begun by the Commission’s approval of rate mitigation for the residential and small commercial classes in the 2016 Phase II rate case.  However, this Phase II rate case has been litigated and decide during unique circumstances  As of the date this Decision is being issued, Colorado and the United States are still suffering through the severe economic impacts of the COVID-19 pandemic, whose impacts have been well-documented in the record of this Proceeding.
  The ALJ is persuaded by arguments of the Settling Parties, particularly the OCC, that rate mitigation is especially warranted in this Proceeding for the residential and small commercial classes.  
66. The ALJ finds that the Rate Moderation provisions in the Partial Stipulation are consistent with at least four of the rate design guiding principles discussed by Professor Bonbright in his treatise on public utility ratemaking, i.e., fairness, efficiency, customer acceptability, and sufficiency.  Moreover, Professor Bonbright also enumerated rate moderation, the avoidance of rate shock, and rate stability as fundamental principles in ratemaking.

67. The ALJ finds that the Rate Moderation provisions in the Partial Stipulation will allow Public Service to recover its revenue requirement, determined in the Phase I rate case, are in the public interest, and will result in just and reasonable rates for all customer classes.  
68. The Partial Stipulation requests that the ALJ approve the results of the CCOSS as proposed by Public Service in rebuttal testimony to allocate costs and base rate revenue among the various customer classes, except as otherwise modified by the Partial Stipulation.
  
For the Settling Parties to negotiate a compromise, while avoiding agreement on using the 
4CP-AED methodology to allocate fixed generation and transmission costs or of an energy allocator to allocate the fixed generation costs of Rush Creek, the Partial Stipulation does not request that the Commission specifically approve or reject any particular cost allocation or revenue allocation methodology.
 
69. While the ALJ appreciates the need of the Settling Parties to preserve their positions on cost of service methodologies while negotiating the Partial Stipulation, the ALJ finds that in order to approve the Partial Stipulation, he must accept the cost of service methodology and approve the results of the CCOSS proposed by Public Service in its rebuttal testimony to allocate costs and base rate revenue among the various customer classes, except as modified by the Partial Stipulation.  To do otherwise would be illogical and result in an incomplete Phase II decision.  This finding applies only to this unique Proceeding and only for purposes of approving the Partial Stipulation without material modification.  
70. The cost of service methodology and the results of the CCOSS proposed by Public Service in its rebuttal testimony to allocate costs and base rate revenue among the various customer classes are found in the Rebuttal Testimony and Hearing Exhibits of Public Service witnesses Brooke A. Trammell and Steven W. Wishart.

71. For purposes of adjudicating this unique Proceeding, the ALJ finds and concludes that the cost of service methodology and the results of the CCOSS proposed by Public Service in its rebuttal testimony to allocate costs and base rate revenue among the various customer classes are just and reasonable and will result in just and reasonable rates for Public Service’s electric utility customers.
72. The ALJ finds and concludes that the Partial Stipulation, as a whole, is in the public interest and that resolution of the issues addressed in the Partial Stipulation will result in just and reasonable rates for Public Service’s electric utility customers.  The Partial Stipulation will be approved without material modifications.  
The Partial Stipulation contains the usual reservation by the Settling Parties 
of their litigation rights in future proceedings.
  While the Settling Parties agreed in 

73. Paragraph 8(a) that the Commission should approve the results of the CCOSS as proposed by Public Service in rebuttal testimony to allocate costs and base rate revenue among the various customer classes, except as otherwise modified by the Partial Stipulation, the ALJ finds that the agreements in the Partial Stipulation are solely for the purposes of settlement of those disputed issues in this Proceeding and that the ALJ’s approval of the Partial Stipulation without material modification does not bind the Settling Parties in any future proceedings to any principle, method, or theory of ratemaking or regulation employed in arriving at the Partial Stipulation.  
D. Contested Issues.
1. Continuation of Residential Inverted Block Rate.  

a. Positions of the Parties.

74. Public Service proposes to replace the existing Inverted Block Rate (IBR) primary residential rate, Schedule R, with a Seasonal Flat Rate (SFR) structure.  Public Service claims IBR inhibits beneficial electrification, is a poor tool for addressing affordability, and will assist with transition to time-of-use (TOU) rates.  Public Service argues that EOC’s recommendations, discussed below, should be rejected because the Unanimous and Comprehensive Settlement Agreement (TOU Settlement) in Proceeding No. 19AL-0687E
 did not contemplate or provide for options proposed by EOC, and EOC’s options will facilitate rate arbitrage resulting in revenue erosion.  
75. Staff recommends the Commission approve Public Service’s current approach of “defaulting all residential ratepayers with AMI onto the TOU rate structure, with a seasonally differentiated flat rate (Schedule R-OO) as the only opt-out rate.”
  Staff argues the Residential IBR is not cost-based, will undermine the transition to TOU rates, and will create issues of revenue sufficiency and fairness.  Staff also contends that “low-usage” is not an appropriate proxy for “low-income” and that EOC failed to undertake any rate design analysis or to estimate the bill impacts of retaining the Residential IBR.
  
76. EOC and SWEEP argue that retaining a rate with an IBR structure is necessary to protect the interests of low-income ratepayers because the large majority of such ratepayers either do not apply or meet the necessary criteria, or assistance aid is insufficient.  For that reason, they contend, the Commission should maintain IBR as the current default Schedule R.  They claim the IBR is cost-based, provides meaningful conservation incentive, and results in significantly lower proportionate usage during summer peak.  They argue that the Company’s proposed SFR should, instead of the default transition rate, be offered as an optional rate available to the residential class.  They also argue that any actual “lost revenue” due to 
self-selection would be well below the 3 percent soft cap of the Revenue Decoupling Adjustment.  EOC also contends that the rates in place at the time of transition to TOU matter little in terms of customer adoption.
  
77. EOC also claims that rejections of the Residential IBR will have negative impacts to income-qualified customers and thus will violate § 40-3-106(2), C.R.S.  EOC’s statutory arguments are based on Mr. Bennett’s subjective testimony about his view of the legislative history of Senate Bill 20-030, which included an amendment to § 40-3-106(2), C.R.S.
  Public Service asserts the provision in § 40-3-106(2), C.R.S., relied upon by EOC is limited to a graduated scale of charges.
78. SWEEP also argues that the TOU Settlement and decision did not determine the appropriate rate before customers’ transition to the TOU rate, only that SFR would be the initial opt-out rate after the TOU rate goes into effect.  SWEEP also argues that IBR is a “proven” tool to advance energy efficiency and that when implementing the IBR back in 2010, the Commission viewed “IBRs as a transition to TOU rates” since the necessary advanced metering technology was not widely available at that time.  SWEEP also argues that, if the Commission maintains IBR, it will only require customers to undergo one significant change in the rates they pay:  when they receive an advanced meter and switch from IBR to the TOU rate.

b. Discussion and Findings.

79. Substantial, credible evidence in the record does not support a finding that the current IBR rate structure will somehow reduce the effectiveness of the TOU rate structure, once TOU is rolled out.  Public Service’s claims that IBR will inhibit beneficial electrification
 appear to be reasonable and correct, but beneficial electrification is not necessarily more imminent than the Commission’s ordered transition to TOU rates (i.e., which is to be completed by 2025).  
80. However, the TOU Settlement, which included all Parties relevant to this issue in the instant rate case, specifically stated:  
The Company agrees that in either a Phase II or combined Phase I/Phase II proceeding filed in 2020 it will propose a replacement of the current Schedule R inverted block rate that would serve as the transition rate for residential 
customers waiting to receive their Advanced Meters and move to Modified Schedule RE-TOU as their default rate, consistent with the Transition Plan timeline detailed in Paragraph 19.  In proposing a replacement to the current Schedule R inverted block rate, the Company agrees to present a flat rate, either with or without seasonal differentiation, for consideration.  The Company is not limited to presenting only this option for Schedule R replacement.  The Settling Parties, including the Company, reserve the right to take any position on the Company’s proposal or proposals in that filing.  (Emphasis added)
  

81. In his Decision approving the TOU Settlement, Judge Conor Farley concluded that: 
The parties have agreed to replace Schedule R with Schedule R-OO because Schedule R-OO’s rates more accurately signal that the cost of providing electricity is more expensive in the summer months.  Schedule R’s summer 
two-tiered rates based on volume of usage send a less accurate cost-based 
price signal.  In addition, Staff contends that Schedule R-OO eliminates the volumetric-based subsidy of low-usage ratepayers (≤500 kWh/billing cycle) by higher usage ratepayers (>500 kWh/month) inherent in Schedule R. In that sense, Schedule R-OO is a fairer rate on which to place ratepayers who opt out of Modified Schedule RE-TOU.

82. While the TOU Settlement included the standard disclaimer that allows any party “the right to take any position on the Company’s proposal or proposals in that filing,” this clause was relatively specific to the concept of Public Service’s flat rate proposal(s) in the instant case, whether they be seasonally differentiated or not.  No party filed exceptions to the Recommended Decision approving the TOU Settlement, and Decision No. R20-0642 became the Commission’s final decision by operation of law.
   
83. Given the Commission’s findings approving the TOU Settlement in Decision 
No. R20-0642, the proposal by EOC and SWEEP to continue the current IBR rate structure is actually a proposal to adopt a new, additional Residential rate that contains IBR.  EOC and SWEEP provide no convincing credible evidence, and they have failed to prove by a preponderance of the evidence, that an additional optional Residential rate that includes IBR will increase customer energy conservation or be more cost-based than TOU rates.  Additionally, EOC and SWEEP provide no details as to how such an additional rate option would be implemented, particularly in terms of customer education.
 
84. Moreover, the ALJ finds and concludes that EOC’s argument that rejection of the Residential IBR will violate § 40-3-106(2), C.R.S., is without merit.  The provision in 
§ 40-3-106(2), C.R.S., relied upon by EOC states in pertinent part:
In adopting new rate designs for residential customers, the commission shall evaluate the potential for higher bills due to changes in rate design.  Rate designs that disproportionately negatively impact low-income residential customers compared to other residential customers of the utility are presumed to be contrary to the public interest.

EOC also relies upon § 40-3-106(1)(d)(I), C.R.S., which authorizes the Commission to “approve any rate, charge, service, classification, or facility of a gas or electric utility that makes or grants a reasonable preference or advantage to low-income customers.”  Since in this Decision the ALJ 

will not approve an electric rate that “makes or grants a reasonable preference or advantage to low-income customers,” § 40-3-106(1)(d)(I), C.R.S., does not apply here.  

85. EOC’s statutory arguments are based primarily on Mr. Bennett’s answer testimony about his subjective view of the legislative history of Senate Bill 20-030, which included an amendment to § 40-3-106(2), C.R.S.
  First, Mr. Bennett was not a legislator when Senate Bill 20-030 was passed; from his answer testimony it appears he was a lawyer for EOC involved in the legislative process, and his recollections are not legislative history or evidence of the intent of Senate Bill 20-030.
   The interpretation of the legislative history or intent of Senate Bill 20-030 is an improper subject for witness testimony.  The Colorado Supreme Court has held that generally courts have held that subsequent comments by a member of the legislature that enacted a particular statute about the intent of a legislature are not admissible to establish the legislative intent for the statute.
  Moreover, the ALJ, the Commission, and the courts routinely interpret legislative history and intent, when relevant to a particular legal issue.   Witnesses “may not usurp the function of the court by expressing an opinion of the applicable law or legal standards.”
   While the ALJ appreciates that Mr. Bennett was involved in the legislative process on behalf of EOC, Mr. Bennett’s answer testimony about his recollections are not legislative history or evidence of the legislative intent behind Senate Bill 20-030.  Therefore, the ALJ will disregard Mr. Bennett’s answer testimony about the legislative history or intent behind Senate Bill 20-030.  Public Service asserts this provision in § 40-3-106(2), C.R.S., is limited to a graduated scale of charges.  
86. Second, the ALJ finds and concludes that substantial evidence in the record as a whole does not demonstrate that elimination of IBR and approval of the residential rate 
designs approved by this Decision do not “disproportionately negatively impact low-income Residentialcustomers compared to other Residential customers” of Public Service.
  Therefore, the rebuttable presumption in § 40-3-106(2), C.R.S., that such rate designs are presumed to be contrary to the public interest, is not triggered and does not apply.
  
87. Based upon substantial, credible evidence in the record, the ALJ rejects the proposal for continuation of the current IBR rate structure or the adoption of an additional Residential rate that contains IBR.  
2. Schedule R-OO as the Current Default Schedule R.
88. As discussed above, the ALJ agrees with Public Service’s proposal to eliminate IBR from Schedule R, making it consistent with R-OO.  (The only difference is that Schedule R riders will continue to be calculated on a per kWh basis, whereas the riders in R-OO as approved by Decision No. R20-0642 in Proceeding No. 19AL-0687E are calculated on a percentage basis.)  That is, with the effective dates of the tariffs in this Proceeding, customers without Advanced Meter Infrastructure (AMI) meters will follow the approved Schedule R and will have the option to choose Schedule R-OO over Schedule RE-TOU when they receive their new AMI meters.
3. Residential Service and Facilities Charge 
a. Positions of the Parties.
89. Public Service proposes to increase the Services and Facilities (S&F) charge in Residential Schedule R from $5.47 to $6 per month.  Public Service argues that the “modest” 
53 cents per month increase will gradually incorporate the higher costs of advanced meters into Residential rates, because customer-rated costs are expected to increase over time as the costs of AMI meters added to base rates, and will have an “immaterial” impact on conservation.
  
90. EOC opposes the increase of 9.68 percent in the S&F charge and contends that the CCOSS does not support the increase to $6.00 per month.  EOC argues that Public Service proposes the increase now, because the Company assumes that the S&F charge will increase significantly in a future rate case.  
91. SWEEP also opposes the increase in the Residential S&F charge, arguing that the increase is not cost-based because the CCOSS actually supports a decrease and claiming the increase is based on the planned future AMI meter roll-out.
  
b. Discussion and Findings.

92. The S&F charge in electric utility rates is intended to recover customer-related costs incurred to connect customers to the system, to bill customers, and for other ongoing administrative costs.
  The ALJ agrees with the arguments of EOC and SWEEP that the proposed $6 per month S&F charge is not cost-based, because it is not supported by the rebuttal CCOSS accepted for use in this Proceeding.  The ALJ finds that Public Service’s request to increase the S&F charge in Residential Schedule R from $5.47 to $6 per month is not cost-based and that the request is premature and speculative, because it is based upon assumed future increased customer costs.  Any appropriate increased customer-related costs could be recovered through an increase in the S&F charge reflected in the CCOSS in a future Phase II rate case.  
93. The S&F charge in Residential Schedule R will remain at $5.47 per month.  
4. Make Schedule RD-TDR Permanent.
a. Positions of the Parties.
94. The Residential Demand-Time Differentiated Rate (RD-TDR) was approved as a pilot option in 2016.
  The RD-TDR rate includes two separate demand charges, an energy charge, and an additional TOU energy charge.  Public Service recognizes the rate may not have broad appeal currently but claims it may be an important tool in fulfilling beneficial electrification, a critical State policy goal.  Public Service claims that 77 percent of pilot participants indicated they would be likely or very likely to recommend the rate to others, only slightly less appealing than the TOU rate, and that customers with electric vehicles were particularly adept at managing the RD-TDR rate.
  
95. Staff contends that the RD-TDR rate is so complex that only 33 percent of ratepayers were able to provide accurate information about its design, leading to a 56 percent program attrition rate and over-recovery of revenues by Public Service.
  SWEEP argues that the RD-TDR rate is problematic for residential customers to comprehend and manage.  SWEEP argues that the RD-TDR rate has been proven ineffective at reducing customer usage during peak usage.
  OCC asserts that the usage amongst this group is greater than that in other rate options and that Public Service’s proposal to increase usage for these customers will not lead to conservation.
  Both OCC and SWEEP contend that the larger demand charge keeps volumetric charges low, therefore diminishing price signals intended to encourage conservation.
b. Discussion and Findings.

96. The ALJ agrees with OCC and SWEEP that the RD-TDR rate option does not provide appropriate price signals for conservation by Public Service’s customers.  The ALJ agrees with Staff and finds that the RD-TDR rate is too complicated for even sophisticated customers to comprehend and could result in poor customer selection of the RD-TDR rate and over-recovery of revenues by Public Service.  The ALJ denies Public Service’s proposal to make the RD-TDR rate option permanent.  
5. Schedule C-TOU Rates.
a. Positions of the Parties.
Schedule C is the default rate for Small Commercial customers.  Since at least 1987, Schedule C has been limited to customers with metered demands of less than 25 kW, although the reasons for setting the 25 kW monthly demand threshold are opaque.  Customers are allowed to exceed the 25 kW threshold one time, so long as the exceedance is less than 5 kW.  Customers who exceed the Schedule C demand threshold are transferred to Schedule SG, the rate that serves C&I Secondary customers.
  Public Service proposes to make Schedule C-TOU the default rate for small commercial customers.  Small commercial customers would transition to 

97. Schedule C-TOU as they receive Advanced Meters.  Public Service proposes that the threshold for remaining on Schedule C-TOU should be the same as the current 25 kW threshold for remaining on Schedule C.
  
98. Staff supports the Schedule C-TOU rate as the default rate for the small commercial class, with a modification to the rate design to add a shoulder period from 7:00 to 9:00 p.m.  Staff contends that this modification will better align with periods of peak load net of renewable generation that are expected in the future.  Staff notes that Public Service accepted this modification and incorporated it into its Schedule C-TOU proposal in Rebuttal Testimony.
   
99. COSSA/SEIA support the Schedule C-TOU default rate proposal and do not object to Staff’s proposed modification to add an evening shoulder element to the C-TOU rate structure.  COSSA/SEIA argue that the Schedule C and the proposed Schedule C-TOU demand thresholds should be raised to 100 kilowatts (kW) (or at least to 50 kW).
  
100. Boulder opposes making Schedule C-TOU the default rate for the small commercial class, arguing that small commercial entities do not have the sophistication or control over customer requirements (such as in a restaurant) “to shift a meaningful amount of load from on-peak to shoulder and off-peak periods.”
  Boulder asserts that a survey could have assessed the potential ability of customers to shift load voluntarily based on their business operations.  Boulder argues that load shifting and demand reduction is further complicated by the tenant-landlord situation, in which landlords have little incentive to install energy efficient appliances and load management devices or to participate in demand-side management (DSM) programs, since they do not pay the electric bill, and that only one percent of Schedule C customers participated in DSM programs in 2019.  Boulder also speculates that a time differentiated rate could cause customers to shift usage away from a peak period and cause a spike in usage at a different time that would exceed the 25 kilowatt peak demand limit, requiring customers to move to Schedule SG.  Boulder contends that the Commission should implement Schedule C-TOU as an alternative pilot rate option, with the existing 25 kW threshold, instead of the default rate for Schedule C.

101. During the public comment hearing, Steve Szabo, a representative of the Boulder Valley Unitarian Universalist Fellowship in Lafayette, Colorado, testified that after the church installed ground source heat pumps, its monthly demand exceeded the 25 kW demand threshold in Schedule C and the church was moved to Schedule SG.  He suggested that the demand threshold be raised to 75 kW.  Jim Smith, the owner of a real estate company in Golden, Colorado, on Schedule C, testified that after he installed four electric vehicle charging stations, monthly demand exceeded the 25 kW demand threshold in Schedule C and his company was moved to Schedule SG.  He suggested that the demand threshold be raised to 50 to 75 kW.  

b. Discussion and Findings.

The ALJ generally agrees with Boulder that most small commercial customers will not have the wherewithal to alter their energy usage effectively according to the TOU 
price signal.  The record is unclear on the elasticity of this group’s electricity usage.  However, the long-term policies of the Commission are to send more-accurate price signals and to 
adopt TOU rates.
  If the monthly demand threshold in Schedule C is expanded to include 

102. customers with up to 50 kW or 75 kW, these larger customers are more likely to be capable 
and interested in responding to price signals.  Accordingly, the ALJ will approve the 
Schedule C-TOU rate as the default Schedule C tariff.  The monthly demand threshold in both Schedule C and Schedule C-TOU will be raised to 50 kW.  
103. Based upon substantial evidence in the record as a whole, the ALJ will approve the Schedule C-TOU rate as the default rate for the small commercial class, with the rate design proposed by Mr. Wishart’s rebuttal testimony and Staff’s modification to add a shoulder period from 7:00 to 9:00 p.m.  The monthly demand threshold in both Schedule C and 
Schedule C-TOU will be raised to 50 kW.  Public Service will transition small commercial customers to Schedule C-TOU as those customers receive Advanced Meters.  In its next Phase II rate case, Public Service should conduct a thorough analysis in its CCOSS of the impact of increasing the monthly demand threshold in Schedule C and Schedule C-TOU to 50 kW, as well as whether the monthly demand threshold in Schedule C-TOU should be increased to 75 or 
100 kW in the future.

104. With regard to the moving of customers from Schedule C to Schedule SG when they exceed the demand limit, the ALJ agrees with COSSA/SEIA that Public Service should communicate with all of its Schedule C customers, notifying them of their options prior to and after they are moved to Schedule SG.  Public comment testimony underscored that small commercial customers on Schedule C might not have the resources to monitor Public Service tariffs and their monthly usage closely.   

6. Schedule SG and Proposed Optional SG-TOU Pilot. 
a. Positions of the Parties.
105. The C&I Secondary customer class is Public Service’s largest customer 
class by revenue.  Schedule SG, the default rate for C&I Secondary customers, is the largest rate schedule (by revenue) within the C&I Secondary class and is the largest single rate schedule (by revenue) offered by Public Service.
   Schedule SG is a demand-based rate; that is, most revenue (approximately 85 percent) is collected through demand (or kW-base) charges.
  The default rates for Public Service’s other C&I customers (Schedule TG and Schedule PG) also are demand-based rates, with most revenue being collected through demand charges.  By contrast, however, the default rates for Residential and Small Commercial customers are currently energy-based rates, and they are expected to remain energy-based after Schedule R and Schedule C are transitioned to time-differentiated rates through Schedule RE-TOU and C-TOU.
  
(1) Energy-Based Schedule SG Rate.

106. COSSA/SEIA propose modifying the Schedule SG rate to one that is largely comprised of energy charges.
  In its Statement of Position, COSSA/SEIA acknowledges that “volumetric rates are generally better for solar customers than demand based rates,”
 which appears to be its primary motive for proposing that Schedule SG be modified to an energy-based rate.  COSSA/SEIA do not present the details of an energy-based Schedule SG rate or a proposed tariff for an energy-based Schedule SG showing the rate structure, rate elements, or energy rate.
  
107. Public Service opposes modifying the Schedule SG rate from demand-based to energy-based.  Public Service asserts that Schedules RE-TOU and C-TOU maintain the existing Schedule R and Schedule C energy-based rate structure, adding only a time-differentiated component, which rate design Public Service contends is better than turning the Schedule SG rate into an energy-based rate.  In the future, Public Service asserts, it will have the metering capability to make time-differentiated demand charges available for Schedule SG.  Public Service argues that no evidence in this record demonstrates that transforming Schedule SG to an energy-based rate will benefit the Company or C&I Secondary customers overall, or that such a transformation will result in just and reasonable rates.  Finally, Public Service contends that the transformation to an energy-based rate could present considerable revenue erosion, which would deny the Company the ability to recover its authorized revenue requirement.
  
(2) Schedule SG-TOU Pilot.

108. COSSA/SEIA also propose that the Commission order Public Service to implement an optional TOU pilot for the SG customer class using Staff’s proposed rate design (discussed below).
  Schedule SG customers would become eligible to participate in the pilot when they receive an advanced meter.  Enrollment would be limited to 10 percent of 
Schedule SG ratepayers.  COSSA/SEIA’s proposed Schedule SG-TOU pilot rate design includes an on-peak period from 2:00 p.m. to 6:00 p.m. on non-holiday weekdays, shoulder periods from 12:00 p.m. to 2:00 p.m. and 6:00 p.m. to 8:00 p.m. on non-holiday weekdays, and an off-peak period covering all other hours.  The proposed shoulder and on-peak energy charges vary between the summer and winter seasons, producing a peak to off-peak ratio of 3.87 in the summer and 2.35 in the winter.  The rate also includes a distribution demand charge of $1.01 per kW and an S&F charge of $36.80 per month.

109. Public Service opposes the Schedule SG-TOU pilot as unnecessary and 
ill-conceived, but if the Commission orders a Schedule SG-TOU pilot, Public Service suggests numerous modifications and guardrails.
  
110. Kroger opposes the Schedule SG-TOU pilot, primarily because COSSA/SEIA’s proposed pilot rate design is not aligned with cost causation.  Kroger asserts that the rates 
in the proposed pilot would significantly under-recover the demand-related charges while 
over-recovering the energy-related charges.  Kroger contends that the proposed SG-TOU energy-related recovery would be approximately five times greater than the energy-related costs, with the result that higher load factor customers, who utilize fixed assets more efficiently, will be required to subsidize lower load factor customers within the SG class who utilize fixed assets less efficiently.  Kroger also proposes that, if the Commission approves a Schedule SG-TOU pilot, the Schedule SG-TOU rate be treated as a separate rate class for future cost of service studies to ensure that future rates are designed to recover the full cost of service.
  
111. Denver supports COSSA/SEIA’s proposed Schedule SG-TOU pilot.
  
112. Staff supports the Schedule SG TOU pilot to begin on January 1, 2022, with significant modifications and guardrails.  Staff also recommends that Public Service implement 
a revenue tracker for the pilot to protect both ratepayers and the Company from over- or 
under-collection of revenues.  The revenue tracker should use Schedule SG as the basis for comparison.
  
b. Discussion and Findings. 
(1) Energy-Based Schedule SG Rate.

113. In Public Service’s 2010 Phase II electric rate case, for Schedule SG, the OCC proposed the decrease of the demand charge and an increase in the energy charge to recover fixed energy-related production costs through the energy charge rather than the demand charge.
  The Commission rejected that conversion of Schedule SG into more of an 
energy-based rate, finding:  
Further, we find that the OCC’s proposal recommending that the SG energy charge be increased to recover the energy-related production costs resulting from the implementation of [OCC’s] stratification of production plant into capacity and energy components should not be approved at this time.  That proposal results in a shift to the usage charges of approximately 65 percent of the fixed production costs that have been allocated to the SG class.  We disagree with the OCC’s recommendation to shift recovery of fixed production costs to the energy charge assessed to SG customers.
  

114. The ALJ finds that it will not be appropriate or just and reasonable to convert the Schedule SG rate from demand-based to energy-based.  The ALJ agrees with the arguments of Public Service and the rebuttal testimony of Mr. Wishart and finds that the existing 
demand-based rate design of Schedule SG should not be converted into an energy-based rate.  Much of COSSA/SEIA’s argument on this issue relies on rejected Hearing Exhibit 801, which in any event is not relevant here, because it is testimony and data from a five-year old rate case.  The ALJ agrees that no credible evidence in this record proves, by a preponderance of the evidence, that converting Schedule SG to an energy-based rate will benefit Public Service or its C&I Secondary customers overall, or that such a conversion will result in just and reasonable rates.  The ALJ also finds, based upon the arguments of Public Service and the rebuttal testimony of Mr. Wishart, that the conversion of Schedule SG to an energy-based rate from a demand-based rate could result in considerable revenue erosion, which would deny Public Service a realistic and meaningful opportunity to recover its authorized revenue requirement for the C&I Secondary class.  Any shortfall in recovering the Schedule SG revenue contribution would likely be recovered from other customers, resulting in unnecessary cross-subsidization.  

115. The ALJ also finds that COSSA/SEIA’s failure to provide any details of its proposed energy-based Schedule SG rate or a proposed Schedule SG tariff for an energy-based Schedule SG rate confirms that COSSA/SEIA has failed to prove by a preponderance of the evidence that it would be necessary or just and reasonable to order the conversion of 
Schedule SG to an energy-based rate from a demand-based rate.  
(2) Schedule SG-TOU Pilot.

116. The ALJ finds that it will be appropriate to require Public Service to implement the Schedule SG TOU pilot, with significant modifications and guardrails proposed by Staff 
in its Statement of Position and the Cross-answer Testimony of Mr. Haglund.  Public Service 
will also be ordered to implement a revenue tracker for the Schedule SG TOU pilot, using 
Schedule SG as the basis for comparison, to protect both ratepayers and the Company from 
over-collection or under-collection of revenues.  Within 90 days of an effective Commission decision in this Proceeding, Public Service shall file as a compliance filing, an advice letter and tariffs to implement a Schedule SG TOU pilot, consistent with the requirement of this Decision.
  
117. The Schedule SG TOU pilot should begin on January 1, 2022 and will continue for the duration of the rollout of Advanced Meters, currently scheduled to continue through 2024.  As described by Staff witness Mr. Haglund, the Schedule SG TOU pilot rate design should include at least the following:  (1) peak period from 3:00 p.m. to 7:00 p.m. and shoulder periods from 1:00 p.m. to 3:00 p.m., and from 7:00 p.m. to 9:00 p.m.; (2) peak to off-peak and shoulder to off-peak price ratios proposed by COSSA/SEIA and Staff (e.g., a peak to off-peak ratio of 3.87 in the summer and 2.35 in the winter); (3) the S&F charge of $36.80 per month; and (4) the distribution demand charge of $1.01 per kW.  
118. In its compliance filing, Public Service shall calculate the Schedule SG-TOU pilot rate with these specifications and with the appropriate billing determinants.  As recommended by Mr. Haglund, the ALJ agrees that Public Service should design the Schedule SG-TOU pilot rate using the system load net of renewable generation in 2024.  The ALJ agrees that Staff’s proposed peak and shoulder periods reflect more recent data than used by COSSA/SEIA, and that Staff’s proposed peak and shoulder periods are better aligned with current and expected system peaks.   The ALJ agrees with Staff that the most recent modeling available suggests that the system peaks, net of renewables, would be most likely to occur during the peak and shoulder hours.  

119. The ALJ agrees with guardrails proposed by Staff.  First, the Schedule SG-TOU pilot shall have a requirement that a customer have a minimum load factor of 40 percent in order to participate in the pilot.  Second, the Company proposes that participation should be capped based on total MW, and should initially have a 30 MW cap.  The cap may be revisited before the conclusion of the pilot.
120. Public Service shall record any revenue excesses or shortfalls resulting from Schedule SG-TOU (compared to Schedule SG) in a regulatory asset or liability without a carrying charge.  The regulatory asset or liability should be recovered from the entire Schedule SG rate class, as determined by the Commission in a future Phase I rate case.  

121. In the last quarter of 2024, Public Service shall file an advice letter reporting the results of the Schedule SG TOU pilot, including all underlying data, and a proposal to continue, amend, or terminate the pilot.  
7. Flat Bill Option
a. Positions of the Parties.
122. Public Service proposed a Flat Bill tariff, as an optional billing program, to provide customers “bill certainty.”  While Public Service currently offers customers an Average Monthly Payment Plan in order to level out month-to-month bills, the Flat Bill would have no commensurate quarterly adjustment and no true-up of billing at the end of the year.  Public Service would initially charge an additional 7.5 percent to recover program costs, a value to be reset annually, not to exceed 10 percent.  In a survey of 3,000 customers, 38 percent indicated they would be very interested in a Flat Bill Option, and an additional 17 percent indicated they would be somewhat interested.
    
123. Staff, OCC, and SWEEP argue the Flat Bill Option should be rejected.  Staff argues the 7.5 percent program costs and associated unpredictable energy consumption by customers on the Flat Bill Option could either have long-term implications on system costs or allow shareholders to earn an extraordinary return.  Moreover, Staff argues that the Flat Bill Option is contrary to the goals behind the Commission’s switch to the TOU rates – to send an accurate price signal to ratepayers based on long-term system costs.  OCC argues the Flat Bill Option would sever the link between price and usage, and it violates several important rate design principles.  SWEEP argues that the primary flaw with the Flat Bill Option is that it effectively eliminates the price signal for customers to consume less energy, or to consume energy during off-peak times, and could result in increased consumption.

124.  Public Service argues that the criticisms of Staff, OCC, and SWEEP about the Flat Bill Option are speculative and without merit.
  
b. Discussion and Findings.

125. All rate designs have inherent positive and negative features.  If the Commission incents the customer to save, it provides no such incentive to the utility to induce savings.  The ALJ finds that the Flat Bill Option has the opposite effect – it provides no incentive to the customer to conserve but, similar to a revenue decoupling mechanism, incents Public Service to pursue DSM strategies to lower consumption-related costs.  

126. With the Flat Bill Option, the ALJ finds that there would be too much incentive for customers to self-select into a tariff that essentially does not limit consumption.  The ALJ finds that the objections expressed by Staff, OCC, and SWEEP are supported by substantial evidence in the record.  The ALJ finds that the Flat Bill Option’s design that would evaluate over-consumption after several months and assess overall consumption annually, is contrary to the objectives of sound rate design and of the Commission: to send accurate cost and price signals so customers can make reasonable decisions of consumption 

127. Based on substantial evidence in the record, the ALJ find that Public Service has not proven by a preponderance of the evidence that the Flat Bill Option is just and reasonable.  Accordingly, the Flat Bill Option will be rejected.  
8. Schedule PG Demand Charge.
a. Positions of the Parties.
128. The C&I Primary customer class is made up of about 600 large C&I customers that interconnect to the Company’s system at primary distribution voltage.  Schedule PG is the largest C&I Primary rate schedule, accounting for 12 percent of the Company’s total sales volume.  Schedule PG currently consists of a monthly S&F charge, a distribution demand charge that utilizes a 50 percent ratchet, a Generation & Transmission (G&T) demand charge with a winter/summer ratio of 67 percent, and a modest energy charge that accounts for variable operation and maintenance expenses on the Company’s system.  The G&T demand charge for Schedule PG is measured only from 2:00 p.m. to 6:00 p.m. weekdays, excluding holidays.

129. Public Service proposes adding one hour to the Schedule PG G&T demand 
charge window, from 6:00 to 7:00 p.m. (that is, changing the time window from 2:00 to 6:00 to 2:00 to 7:00 p.m.).  Public Service states that the additional hour is based on actual system information, which was verified by Staff in the TOU proceeding (19AL-0687E).  Additionally, the five-hour peak period is similar to the TOU rate structure adopted by the Commission for Schedule RE-TOU, when the hour between 6:00 p.m. and 7:00 p.m. was identified as being important to ongoing system reliability.  Public Service notes that past use of a four-hour window does not preclude the Commission from revising the period as part of its rate design review. 
  
130. Only COSSA/SEIA object to adding an additional hour to the peak period, but they propose that if the 6:00 to 7:00 hour is added, the peak demand window should shift to 3:00 to 7:00.  COSSA/SEIA argue that the peak demand period be consistent over time and that it be based on observable metrics and the broader view of pricing windows across differing rate schedules for difference classes.  COSSA/SEIA’s argument largely relies upon testimony from a 2016 rate case in which a Public Service witness advocated a four-hour peak window.

b. Discussion and Findings.

131. The ALJ finds that Public Service has proven by a preponderance of the evidence that extending the Schedule PG G&T demand charge window to 2:00 to 7:00 p.m. is just and reasonable.  The ALJ grants Public Service’s request.  Although COSSA/SEIA question Public Service’s load analysis for justifying the additional hour, COSSA/SEIA offers an alternative that includes the same extra hour, which undermines the veracity and credibility of its objection.  
9. Other Rate Design Issues.
132. Public Service recommends changing the Schedule SG winter/summer G&T demand charge differential from 70 percent to 60 percent to send stronger price signals during the summer season.
  Walmart opposes this recommendation as unnecessary, instead supporting a differential of 66 percent.
  The ALJ agrees with Public Service’s argument.  Walmart’s argument is based on the relative peak demands in summer and winter for the C&I Secondary class, which is not an appropriate basis for analysis here.  Price differentials should be reflective of system costs and not particular customer class loads, and Public Service’s proposal better reflects seasonal system costs.  The ALJ will approve changing the Schedule SG winter/summer G&T demand charge differential to 60 percent.  

133. Staff recommended that the Commission direct Public Service to file the 
Electric Commodity Adjustment (ECA) on the standard 30-day notice rather than on the currently used less-than-statutory notice.  In Rebuttal Testimony, Public Service agreed to Staff’s recommendation.
  The ALJ agrees, and Public Service will be ordered to  file future ECA filings on 30 days’ notice.  
10. Combined Phase I and Phase II Rate Case Filing
134. As the issues to be litigated in public utility rate cases became more complex and the number of parties multiplied, over 40 years ago, the Commission began conducting the general rate cases of regulated gas and electric utilities as bifurcated rate cases.  A Phase I rate case litigated and adjudicated the issues relating to income statement, rate base, cost of capital, and determination of the utility’s overall test year revenue requirement and revenue deficiency.  Generally, the rate increases allowed by the Commission were recovered from all customers through a uniform percentage surcharge or rider based upon existing rate structures.  A Phase II rate case litigated and adjudicated the issues related to grouping customers into separate rate classes, class cost of service, rate design, rate structures, rates, and other tariff-specific matters, and the Commission established rates and charges for each customer class or rate schedule.  
For example, in 1979, Public Service filed a consolidated general rate case in six advice letters and accompanying tariffs pertaining to gas rates, electric rates, and steam rates.
  In response the Commission set all the tariffs for hearing, suspending their effective dates, and determined that the proceedings would be conducted in two phases:  Phase I would focus on the revenue requirements and Phase II would focus on class cost of service and rate design (also known as “the spread of the rates).  The Commission ordered Public Service to file testimony and exhibits on the Phase I issues and then held a hearing on the Phase I issues.  Thereafter, the Commission determined jurisdictional revenue requirements for the gas, electric, and steam departments and ordered that Public Service file gas, electric, and steam tariffs to collect the revenue requirements for each department through a uniform percentage rider based upon existing rate structures, pending the Commission’s decision in Phase II.
  The Commission then 

135. ordered Public Service to file testimony and exhibits on the Phase II issues and then held a hearing on the Phase II issues.  Finally, the Commission issued one decision adjudicating the revenue requirement, class cost of service, and rate design issues, as well as establishing new gas rates, electric rates, and steam rates.
   

136. In its next general rate case filed in May of 1980, Public Service filed three advice letters and accompanying tariffs pertaining to gas rates, electric rates, and steam rates.  On the request of Public Service, the Commission suspended the tariffs and ordered that the rate case would be conducted in two phases and two hearings – Phase I would establish the test year revenue requirement, with any revenue increase to be recovered by a uniform percentage rider applicable to all classes of service pending the Phase II decision, and Phase II would address rate design and set rates.
  Pursuant to the Commission’s order in Investigation and Suspension Docket No. 1425, the parties filed Phase I testimony and exhibits, the Commission conducted a separate Phase I hearing, and the Commission issued a final Phase I decision establishing the test year revenue requirement and setting the uniform percentage rider.  The Commission also established procedures for filing testimony and exhibits and conducting the hearings in Phase II of the rate case.

137. The Commission explained the imperative to conduct the 1980 rate case in two separate phases:  

The Commission, in this Docket, recognizes that it is not possible to conclude the hearings in the Phase II spread of the rates aspects of this proceeding and enter a decision with respect thereto before the expiration of the suspension period on January 7, 1981.  In fact, as presently projected, it is not anticipated that the 
Phase II spread of the rates issues can be decided prior to June of 1981.  Accordingly, in the order hereinafter, we shall authorize Public Service to place into effect new rates based upon its current rate structure and the revenue requirement as found herein. However, unlike I&S Docket No. 1330, the rates which we shall hereinafter authorize Public Service to place into effect in order to meet its revenue requirement shall be final rates rather than interim rates. Thus, the revenue requirement aspects of the decision herein shall be considered final and so designated for purposes of the procedural provisions of CRS 1973, 
40-6-114 and 40-6-115 [governing reconsideration and judicial review].

138. Regarding the wisdom of requiring a uniform percentage rider to recover the Phase I revenue requirement from all customer classes, the Commission has held:

We emphasize that it has generally been the Commission's policy to impose Phase I riders upon all customers uniformly, pending completion of Phase II proceedings.  The reason for this is obvious: A utility is entitled to begin collection of its newly set revenue requirement at the conclusion of Phase I.  However, until cost allocation and rate design determinations are completed in Phase II, the Commission lacks evidence to differentiate between classes of customers for ratemaking purposes.  Uniform surcharges at the completion of Phase I are the practical effect of the inability to draw rational cost and rate distinctions between customer classes until completion of Phase II.  Without such rational distinctions, differential rates are unjustified.

139. In Phase II of I&S Docket No. 1425, the parties filed Phase II testimony and exhibits on class cost of service and rate design, the Commission conducted a separate Phase II hearing, and the Commission issued a final Phase II decision establishing new rates to recover the revenue requirement determined in Phase I of the rate case.

In May of 1981, Public Service filed its next general rate case, again pertaining to gas rates, electric rates, and steam rates.  The Commission suspended the tariffs and again ordered that the rate case would be conducted in Phase I and Phase II, using similar procedures 

140. the Commission had utilized in I&S Docket No. 1425.  Pursuant to the Commission’s order, the parties filed Phase I testimony and exhibits, the Commission conducted a separate Phase I hearing, and the Commission issued a final Phase I decision establishing the test year revenue requirement and setting a uniform percentage rider to be in effect pending the decision in 
Phase II.  Again, the Commission also established procedures for filing testimony and exhibits and conducting the hearings in Phase II of the rate case.
  

141. The Phase II proceedings and hearings in I&S Docket No. 1525 were conducted during March through June of 1982.  The Commission then issued a final Phase II decision establishing new rates to recover the revenue requirement determined in Phase I of the rate case.
  By 1982, the Commission’s practice of bifurcating major rate cases into two phases had become an institutionalized procedure.
    
142. In the instant Proceeding, FEA argues that the ALJ should direct Public Service to file a combined Phase I and Phase II case in its next general rate case so that the revenue requirement can be considered in tandem with the rates designed to collect the revenue requirement.  FEA claims that the magnitude and impact of a requested rate increase can only be properly considered when the rate design is also evaluated.  FEA complains that the Phase I rate case was based on a test year ending August 2019, that same test year was used to prepare the CCOSS, and that the test year may or may not reflect the intervening facts resulting from the COVID-19 pandemic.  

143. FEA’s argument ignores the over four decades of history that supports the Commission’s practice and procedures for conducting major general rate cases in two phases, as described above in this Decision.  That long history soundly refutes FEA’s claim that 
“the magnitude and impact of a requested rate increase can only be properly considered when the rate design is also evaluated.”
  The Commission’s requirement that the established Phase I revenue increase be collected though a uniform percentage increase applicable to all rate classes, pending the Phase II decision setting final rates, is a standard practice in Colorado and is fair to all customer classes for the reasons explained by the Commission in Decision No. C93-1346.  

144. Moreover, FEA’s claims that a combined rate case will avoid “some of the harms” that allegedly arose in this Phase II rate case is not supported by credible, substantial evidence in the record as a whole.  While the once in a century COVID-19 pandemic has been economically devastating for many citizens of Colorado (as well as citizens of the United States and other nations), the pandemic is not a sufficient justification for ordering Public Service to file a combined general rate case.  Indeed, the ALJ’s approval of the Partial Stipulation and its rate moderation provision significantly provides economic relief to Public Service’s residential customers.  The appropriate cure for the timing difference between the Commission’s Phase I revenue requirement decision and the Phase II decision establishing permanent rates is for the Commission to order the utility to file its Phase II rate case promptly after the Phase I decision, and to hold the utility to that Phase II filing schedule.  
FEA’s argument also ignores the practical and fairness reasons why the Commission has conducted bifurcated major rate cases for over four decades.  The experience of Colorado public utility practitioners (including the undersigned ALJ when he was in practice) in litigating major utility rate cases – whether combined or bifurcated – is that the utility has significant strategic and tactic advantages in a combined rate case.  Before 2019, the Colorado Public Utilities Law allowed the Commission only seven months to litigate and to decide rate cases after suspension of the filed tariffs.
  In 2019, the Colorado Legislature amended the “file and suspend” statute to allow the Commission eight and one-third months to litigate and to decide rate cases after suspension of the filed tariffs.
  In the late 1970s and early 1980s the Commission began bifurcating major rate cases filed by Public Service, primarily because the 210-day suspension period was too short to litigate and to decide both revenue requirement issues and cost of service and rate design.  In recent years, the multitude of issues in Public Service rate cases have gotten more complex, especially in Phase II electric rate cases.  This phenomenon only exacerbates the practical problem of fairly litigating the multitude of complex issues in a combined rate case.  Combined rate cases cram the preparation by the parties and regulators, the discovery process, the litigation of the multitude of issues, and the decision process into too short a time.  In a combined rate case, the utility usually has more time to 

145. prepare its case before filing and holds much of the information needed by intervenors to prepare their cases.  The short suspension period forces the intervenors, attorneys, and witnesses to conduct discovery on all issues, to prepare their testimony and exhibits, and to litigate the case in half the time compared to a bifurcated rate case.  Important issues could be (and likely are) lost or given short shrift or limited attention by the parties, the attorneys, and the Commission.  This is the primary strategic and tactic advantage that would be handed to the utility by an order to file a combined rate case.  For that reason, the ALJ finds that ordering Public Service to file its next rate case as a combined rate case would be fundamentally unfair
 to the intervenors, their attorneys, and the utility’s customers.
  

With bifurcated rate cases, the ALJs, Advisory Staff, intervenors, the attorneys, and the Commission have sufficient time to examine all the issues in the utility’s filing fully, to conduct appropriate discovery, and to prepare their testimony and exhibits thoughtfully and completely.  Bifurcated rate cases could result in fewer active parties in each phase of the rate case, due to focused interest of some parties in only one phase of the case, as well as reduced litigation expenses for some intervenors.  Bifurcated rate cases result in better prepared attorneys and witnesses, more effective cross-examination during the hearing, a better record, and, this ALJ believes, result in better, well-reasoned decisions by our ALJs and the Commission.  Bifurcated rate cases are fairer to everyone involved in the rate case – the utility, the intervenors, 

146. attorneys, witnesses, Advisory Staff, the ALJs, the Commission, and the utility’s customers.  Bifurcated rate cases allow the ALJs and the Commission to establish rates that are just and reasonable, as required by §§ 40-3-101 and 40-6-111, C.R.S.
147. Based upon all these compelling reasons, as well as upon sound regulatory policy and fundamental fairness, FEA’s request that the ALJ direct Public Service to file a combined Phase I and Phase II case in its next general rate case is denied.  Public Service may file its next electric rate case as a Phase I revenue requirement case, to be followed by the filing of a Phase II class cost of service and rate design rate case within 180 days of the effective date of the final Commission decision in the preceding Phase I rate case.  
11. Deferred Accounting for Incremental Phase II Expenses.  
Public Service requested that the Commission order deferred accounting, without interest, for the estimated incremental expenses incurred in connection with this Phase II Rate Case (Incremental Phase II Expenses), which will include its estimated rate case and legal expenses to file and to litigate this Proceeding, as well as estimated one-time costs Public Service expects to incur as a result of implementing the default Schedule C-TOU for its small Commercial customers.
  In rebuttal testimony, Public Service estimated a total of $925,679 in Incremental Phase II Expenses, as follows:  (1) legal counsel expenses of $525,000; (2) other rate case expenses (e.g., noticing, hearing costs, and miscellaneous expenses) of $69,425; and 
(3) incremental Schedule C-TOU expenses of $331,244.
  Significantly, Public service does not 

148. propose to recover the Incremental Phase II Expenses in this Proceeding, but rather proposes that recovery of the deferred Incremental Phase II Expenses be addressed in a future Phase I rate case.  Only actual expenses approved for deferred accounting would be proposed by Public Service for review, approval, and recovery in the future Phase I rate case.
  

149. The only Parties to address Public Service’s deferred accounting request were Staff and CEC.  Staff understood that Public Service did not request recovery of the Incremental Phase II Expenses in this Proceeding and recommended that the prudence of rate case and Schedule C-TOU expenses should be further investigated and reviewed at the time Public Service seeks recovery of those expenses in its next Phase I rate case.
   

150. In answer testimony, CEC opposed Public Service’s request for deferred accounting for rate case expenses on the grounds that the approved revenue requirement in the Phase I rate case already approved recovery of approximately $7 million in test period legal expenses, as well as ongoing support of customer programs, which are incurred in the ordinary course of business and should not be approved on a single-issue basis as incremental to the base revenue requirement.
  In its Statement of Position, however, CEC expanded its arguments, claiming that:  (1) the request for the deferral of litigation and customer support expenses, in excess of that already approved by the Commission, is an attempt by Public Service to increase its revenue requirement outside of a Phase I rate case; (2) allowing this increase to the alleged Phase I revenue requirement determination in this Phase II proceeding would constitute “single issue ratemaking;” and (3) Public Service has not met its burden to prove that a deferred accounting mechanism is warranted.
  

151. The Colorado Supreme Court recognized over four decades ago that the Commission “has always allowed” regulated utilities to recover “as a proper operating expense attorneys' fees and legal costs incurred” in their rate cases litigated before the Commission.
  Indeed, the “recovery of rate case expenses to be a normal and legitimate activity for a regulated utility.”
  The Commission has often found that rate case expenses are a legitimate cost of providing utility service, necessitated by Commission regulation of the utility, and that Colorado regulated utilities,  including Public Service, have a right to seek recovery through rates for all reasonable operating expenses, including rate case expenses.

152. Since Public Service did not request recovery of its Incremental Phase II Expenses, including rate case expenses, in this Proceeding, and no such recovery through rates is adjudicated here, this issue does not at all involve “single issue ratemaking.”  Therefore, CEC’s “single issue ratemaking” argument is patently without merit.  

153. To support its argument – that permitting deferred accounting of Phase II rate case expenses here would increase the revenue requirement adjudicated in the Phase I rate case, CEC relies on dictum in an Interim Decision in Public Service’s 2017 Phase I gas rate case discussing when deferred accounting treatment may be warranted.
  However, deferral of incremental expenses, such as rate case expenses, was not an issue in that rate case.  In his Interim Decision, the ALJ never made a finding that “deferred accounting, such as that proposed for the Phase II litigation and customer support costs, operates to improperly [sic] increase the utility’s revenue requirement outside of a Phase I rate case….”  Instead, the ALJ relied on a 2012 deferred accounting decision that discussed when deferred accounting treatment of increased costs may be warranted,
 but then he allowed deferred accounting treatment for deferred Gas Department property tax expense and deferred Damage Prevention Program expenses.
  Moreover, in its decision on the merits of that 2017 Phase I gas rate case, the Commission affirmed the ALJ’s allowance of $285,000 in incremental rate case expenses incurred or expected to be incurred for litigating Tax Cut and Jobs Act (TCJA) issues.  In addressing several deferred accounting issues, however, the Commission never affirmed, or even discussed, the ALJ’s Interim Decision finding on deferred accounting relied upon here by CEC, or Decision No. C12-0103 (issued on January 31, 2012) in Proceeding No. 12A-066E.

However, in the past the Commission has approved recovery of deferred rate case expenses from past rate case proceedings.  For example, in the 2019 Phase I rate case that preceded the instant Phase II rate case, the Commission approved recovery of total rate case expenses of over $7.4 million, including over $1.25 million in rate case expenses for that Phase I rate case,
 as well as rate case expenses from Public Service’s 2017 rate case in Proceeding 
No. 17AL-0649E, from its 2016 depreciation case in Proceeding No. 16A-0231E, and from its 2016 Phase II rate case in Proceeding No. 16AL-0048E.
  In a 2014 Black Hills Colorado Electric, LLC (Black Hills) Phase I rate case, the ALJ granted recovery of $830,750 in rate case expenses incurred by Black Hills in that Phase I rate case.  Significant to the instant case, the ALJ granted recovery of $323,097 in deferred rate case expenses incurred by Black Hills in its prior Phase II rate case, Proceeding No. 12AL-1052E, finding that, “In past rate case proceedings, the Commission has recognized rate case costs to be legitimate expenses that are appropriate for rate recovery.”  The ALJ found that the deferred rate case expenses were “known and measurable.”
  The ALJ also allowed recovery of $846,853 in costs incurred by Black Hills in its 2013 Electric Resource Plan (ERP) proceeding, Proceeding No. 13A-0445E.  Significantly, the ALJ allowed  “Black Hills to record the costs associated with its 2014 ERP in a deferred asset account and to address the recovery of these costs in a future rate proceeding.”
  The Commission affirmed 

154. the ALJ’s Recommended Decision, finding that, “These expenses are recoverable, and the ALJ’s rulings best reconcile the timing of cost recovery with the cost incurred.”
  Neither the ALJ’s decision approving deferred Phase II rate case expenses and ordering deferred accounting for 2014 ERP expenses nor the Commission’s decision affirming the ALJ’s ruling relied upon, or even discussed, Decision No. C12-0103 or the alleged “standard” cited by CEC for allowing deferred accounting treatment of expenses.  

155. In the 2019 Phase I rate case, which preceded the instant Phase II rate case, the Commission approved deferred accounting treatment for certain expense items, without any mention of the alleged “standard” cited by CEC.  The Commission approved continued deferred accounting for certain Advanced Grid Intelligence and Security operations and maintenance (O&M) expenditures and for O&M expenses associated with two Innovative Clean Technology projects – the Stapleton battery storage project and the Panasonic microgrid project.
  The Commission’s Phase I decision did not rely upon, or even discuss, Decision No. C12-0103 or the alleged “standard” cited by CEC for allowing deferred accounting treatment of expenses.  
156. The ALJ finds that there is no consistent or reliable authority to support CEC’s argument that permitting deferred accounting of the Incremental Phase II Expenses, including rate case expenses in this Proceeding, would increase Public Service’s revenue requirement adjudicated in the Phase I rate case.  Therefore, the ALJ rejects CEC’s argument.  Approval of deferred accounting treatment for the Incremental Phase II Expenses will not result in any “double counting” or “near guarantee of recovery.”  
157. Based upon these findings and substantial evidence in the record as a whole, the ALJ grants Public Service’s request for deferred accounting, without interest, for the estimated incremental expenses incurred in connection with this Phase II Rate Case, which will include its estimated rate case and legal expenses to file and to litigate this Proceeding, as well as estimated one-time costs Public Service expects to incur as a result of implementing the default 
Schedule C-TOU for its small Commercial customers.  Public Service may seek recovery of the Incremental Phase II Expenses in a future electric rate case and will bear the burden of going forward and the burden of proof that those expenses are reasonable and should be recovered through rates.

E. Other Issues.

158. Public Service proposed several textual language changes to its tariffs, which were updated by the Company in its Rebuttal case, which have not been disputed by the Parties and are not discussed specifically in this Decision.  The ALJ approves all of those textual language changes to Public Service’s tariffs.  
159. To the extent that specific issues have been raised or advocated by the Parties and which are not addressed specifically in this Decision, the ALJ finds and concludes that the particular treatment, study, or position advanced with respect thereto by one or more of the Parties does not merit adoption by the ALJ or the Commission in this Proceeding.  The ALJ finds and concludes that the Party advocating such particular treatment, study, or position has failed to prove by a preponderance of credible evidence that the ALJ should approve that particular treatment, study, or position.

F. Tariffs.
1. Tariff Changes. 
160. The settled revisions to the Street Light Tariff have already been addressed in this Decision.  

161. The Partial Stipulation did not include settled tariffs, setting forth the rates, terms, and conditions for providing electric service that result from the settlement.  Nor does the Partial Stipulation include a proposal by the Settling Parties for the filing of compliance tariffs by Public Service to implement the non-unanimous settlement if it is approved by the Commission.  For that reason, this Decision will include an Order requiring Public Service to file revised tariff sheets on 14 days’ notice, as part of a compliance filing after the Commission issues its final decision.
162. The ALJ finds that the resolution of the multitude of issues presented in this Proceeding – settled, contested, and not disputed, described in this Decision, are just and reasonable and will be approved as in the public interest.  
2. Filing of Compliance Tariffs.  
163. The tariffs filed by Public Service with AL 1835-Electric on October 19, 2020, and with AL 1835-Electric Amended on January 8, 2021, will be permanently suspended and will not become effective.  
164. No more than 30 days after this Recommended Decision becomes the Decision of the Commission, if that is the case, the Company shall file a new advice letter and tariff on not less than 14 calendar days' notice.  The advice letter and tariff shall be filed as a new advice letter proceeding and shall comply with all applicable Commission rules.  In calculating the proposed effective date, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date.  The advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.

165. The 14-day notice compliance filing is intended to provide to the Settling Parties, the other Parties, and the Advisory Staff adequate time to review the tariffs for compliance with the Street Light Settlement, the Partial Stipulation, and this Decision.  
166. The advice letter and compliance tariffs be filed by Public Service shall implement new base electric rates and charges that result from approval of the Street Light Settlement and the Partial Stipulation, as discussed in this Decision as well as other rate design issues adjudicated in the Decision.  

167. In accordance with § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

III. ORDER

A. The Commission Orders That:
1. The Joint Motion to Approve Non-Unanimous and Partial Stipulation and Settlement Agreement and Request for Partial Waiver from Decision No. R20-0922-I (First Joint Motion), filed on April 30, 2021 by the City of Boulder; the City and County of Denver; 
the Colorado Energy Consumers; Climax Molybdenum Company; the Colorado Office of Consumer Counsel; Energy Outreach Colorado; the Federal Executive Agencies; the Kroger Co., on behalf of its King Soopers and City Market Divisions; Molson Coors Beverage Company; and Walmart Inc. (collectively, the Settling Parties), is granted consistent with the findings, discussion, and conclusions in this Decision.  

2. Response time to the First Joint Motion shall be waived, pursuant to Rule 1308(c) of the Rules of Practice and Procedure. 4 Code of Colorado Regulations 723-1.  

3. The Non-Unanimous and Partial Stipulation and Settlement Agreement (Partial Stipulation), filed by the Settling Parties on April 30, 2021, is approved without material modification, consistent with the findings, discussion, and conclusions in this Recommended Decision.  

4. The Joint Motion to Approve the Unopposed and Comprehensive Stipulation and Settlement Agreement Regarding Street Lights, filed on May 5, 2021 by Public Service Company of Colorado (Public Service); the City of Boulder; and the Cities of Arvada, Aurora, Centennial, and Thornton, the Towns of Erie and Windsor, and the Colorado Communications and Utility Alliance (collectively, Street Light Settling Parties) is granted.  
5. Response time to the First Joint Motion shall be waived, pursuant to Rule 1308(c) of the Rules of Practice and Procedure. 4 Code of Colorado Regulations 723-1.  

6. The Unopposed and Comprehensive Stipulation and Settlement Agreement Regarding Street Lights (Street Lights Settlement), filed by the Street Light Settling Parties on May 5, 2021, is approved without material modification, consistent with the findings, discussion, and conclusions in this Recommended Decision.  

7. The tariffs filed by Public Service with Advice Letter No. 1835-Electric on October 19, 2020, and with Advice Letter No. 1835-Electric Amended on January 8, 2021, will be permanently suspended and will not become effective.   
8. The Unopposed and Comprehensive Stipulation and Settlement Agreement Regarding Street Lights and revised street lighting tariff in Attachment A thereto (Street Light Settlement) Settling Parties, is approved without material modification, consistent with the findings, discussion, and conclusions in this Recommended Decision.  

9. The Street Lights Settlement is Appendix A to this Recommended Decision.  

10. The Partial Stipulation is Appendix B to this Recommended Decision.  

11. No more than 30 days after this Recommended Decision becomes the Decision of the Commission, if that is the case, Public Service shall file a new advice letter and tariff on not less than 14 calendar days' notice.  The advice letter and tariff shall be filed as a new advice letter proceeding and shall comply with all applicable Commission rules.  In calculating the proposed effective date, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date.  The advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.

12. No later than five calendar days after Public Service files compliance tariffs pursuant to this Decision, the Parties shall file written comments in the new advice letter proceeding on whether the compliance tariffs comply with the Amended Settlement Agreement and with this Decision.  
13. The Parties shall abide by the requirements of this Decision.  
14. Proceeding No. 20AL-0432E shall be closed. 
15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above. 
16. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it. 
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S. 

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the Parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

17. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 

18. If exceptions to this Recommended Decision are filed, response time to the exceptions shall be shortened to ten calendar days, pursuant to Rule 1308(c) of the Rules of Practice and Procedure. 4 Code of Colorado Regulations 723-1.
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�  The revenue requirement amount of $1,828,985,415 was approved by Decision Nos. C20-0096 (issued on February 11, 2020) and C20-0505 (issued on July 14, 2020) in Proceeding No. 20AL-0268E and $6,600,000 for the Electric Affordability Program was allowed in Proceeding No. 20AL-0090E, in which the tariffs filed with �AL 1835 Amended and Advice Letter No. 1835-Electric Second Amended were allowed to become effective by operation of law on April 5, 2020.


�  According to the Motion to Intervene filed on December 9, 2020 by the Cities of Arvada, Aurora, Centennial, and Thornton, the Towns of Erie and Windsor, and the Colorado Communications and Utility Alliance (collectively, Local Governments), the members of the Colorado Communications and Utility Alliance are: Adams County, Adams 12 Five Star Schools, Arapahoe County, Arvada, Aspen, Aurora, Bennett, Boulder, Breckenridge, Brighton, Broomfield, Burlington, Castle Pines, Castle Rock, CDOT ITS Branch, Centennial, Central City, Cherry Hills Village, Colorado Springs, Columbine Valley, Commerce City, Dacono, Denver, Douglas County, Durango, Eagle County, Eagle, Edgewater, Englewood, Erie, Estes Park, Federal Heights, Firestone, Fort Collins, Frederick, Glendale, Golden, Grand Junction, Greeley, Greenwood Village, Idaho Springs, Jefferson County Public Schools, Lafayette, Lakewood, Littleton, Lone Tree, Longmont, Louisville, Loveland, Montrose, Northglenn, Paonia, Parker, Pitkin County, Region 10 LEAP Inc., Salida, Sheridan, Southwest Colorado Council of Governments, Thornton, Westminster, Wheat Ridge, Windsor, and Wray. 


�  See Decision No. R21-0014-I (issued on January 11, 2021), which granted the Motion to Permissively Intervene Out-of-Time filed on December 28, 2020 by the Kroger Co., on behalf of its King Soopers and City Market Divisions, and the Motion to Intervene filed by the Local Governments on December 9, 2020.  


�  Decision No. R20-0913-I (issued on December 23, 2020) memorialized the ALJ’s ruling granting the Zomer PHV Motion and the Meier PHV Motion.  


�  Decision No. R20-0922-I (issued on December 29, 2020), memorialized the ALJ’s ruling granting �the permissive interventions of EOC, COSS/SEIA, Molson Coors, Climax, Vote Solar, CEC, SWEEP, FEA, and Walmart.  


�  As described in more detail infra, Decision No. R21-0141-I (issued on March 11, 2021) scheduled a remote video public comment hearing for May 13, 2021 from 4 to 6 p.m.   


�  Local Governments’ Motion to Intervene, at pages 2-4.  


�  Public Service’s Response at pages 1-4.  


� See e.g., Decision No. C20-0840, ¶¶ 37-50 at pages 14-18, in Proceeding No. 20F-0077G (issued December 4, 2020); Decision No. R19-0976-I, ¶¶ 11 and 12 at pages 4 and 5, in Proceeding No. 19A-0530E (issued December 6, 2019); Decision No. R19-0943-I (issued November 20, 2019), ¶ 56 at page 24, and Decision �No. C19-1024 (issued December 19, 2019), ¶ 19 at page 8, in Proceeding No. 19A-0409E; Decision �No. R18-0177-I (issued March 14, 2018), ¶¶ 12-15 at pages 4 and 5, in Proceeding No. 18D-0141E et al.; Decision No. R18-0961-I (issued October 26, 2018), ¶¶ 19 and 20 at page 5, in Proceeding No. 18A-0524E.  See also, Mountain States Tel. & Tel. Co., v. Public Utilities Comm’n., 576 P.2d 544, 551-552 (Colo. 1978) (citing the first sentence of § 40-6-101(1), C.R.S., and affirming the Commission’s limitation of issues in a rate case.)


�  For example, § 24-4-105, C.R.S., “grants substantial discretion” to agencies such as the Commission “to control the scope and presentation of evidence” in a proceeding.  See Williams Natural Gas Company v. Mesa Operating Limited Partnership, 778 P.2d 309 (Colo. App. 1989).  


�  See Decision No. R21-0095-I, Paragraph Nos. 16 and 17 at pages 5 and 6 (emphasis in the original; footnotes omitted).  


�  Pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, Staff and other �non-settling parties had 14 days after filing of the First Joint Motion to approve the Partial Stipulation within which to file a written response.  No written responses were filed by any Party.  Instead, Staff stated its opposition to the Partial Stipulation through the oral testimony of Ms. O’Neill and reserved the right to address the Partial Stipulation in its Statement of Position.  The positions of the other non-settling parties were stated in the Partial Stipulation.  


�  By email to counsel the Parties sent the afternoon of May 4, 2021, the ALJ advised that, after reviewing his notes on the pre-filed testimonies of these 15 witnesses, he would have no questions for them, and that these �15 witnesses would be excused from appearing at the hearing.  


�  See Rule 1500(c) of the Rules of Practice and Procedure, 4 CCR 723-1.  


� See Durango Transportation, Inc. v. Colorado Public Utilities Comm'n., 122 P.3d 244, 252 �(Colo. 2005); RAM Broadcasting of Colo., Inc. v. Public Utilities Comm'n., 702 P.2d 746, 750 (Colo. 1985).  


� Colorado Office of Consumer Counsel v. Mountain States Tel. and Tel. Co., 816 P.2d 278, 283 �(Colo. 1991); Mountain States Tel. and Tel. Co. v. Public Util. Comm'n., 763 P.2d 1020, 1025 (Colo.1988).  


�  Integrated Network Services, Inc. v. Public Utilities Comm’n., 875 P.2d 1373, 1381 [citations omitted] (Colo. 1994).  


�    Integrated Network Services, Inc. v. Public Utilities Comm’n., 875 P.2d at 1381.  


�   Mountain States Tel. and Tel. v. Public Util. Comm'n., 763 P.2d at 1029; Public Service Co. v. Public Utilities Comm'n., 644 P.2d 933 (Colo. 1982).


�    See Public Utilities Comm’n v. District Court, 186 Colo. 278, 234, 527 P.2d 233, 282 (1974).  


�    Public Utilities Comm’n v. Northwest Water Corp., 168 Colo. 154, 173, 551 P.2d 266, 276 (1963).  


� Colorado Office of Consumer Counsel v. Public Utilities Comm'n., 752 P.2d 1049, �1057 (Colo. 1988); Colorado Ute Electric Association, Inc. v. Public Utilities Comm'n., 602 P.2d 861, �864 (Colo. 1979); both citing Federal Power Comm’n. v. Hope Natural Gas Co., 320 U.S. 591, 64 S.Ct. 21, �88 L.Ed. 333 (1944).  


�     See Decision No. R21-0014-I, ¶¶ 38-40 at pp. 15-16.  


�    See Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1; §§ 13-25-127(1) and 24-4-205(7), C.R.S.  


� See Western Distributing Co. v. Diodoso, 841 P.2d 1053, 1057-1059 (Colo. 1992); see also Public Utilities Comm’n v. District Court, 186 Colo. 278, 527 P.2d 233 (1974).  


�  See Mile High Cab, Inc. v. Colorado Public Utilities Comm’n., 302 P.3d 241, 246 (Colo. 2013); Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).


�  Schocke v. Dept. of Revenue, 719 P.2d 361, 363 (Colo. App. 1986).  


�  City of Boulder v. Public Utilities Comm’n., 996 P.2d 1270, 1278 (Colo. 2000).  


�  COSSA/SEIA Statement of Position at pp. 2-5.


�  Id., at p. 3, quoting only part of Decision No. R13-1307 ¶ 64 at p. 21 in Proceeding No. 12AL-1268G.  


�  Decision No. R13-1307 ¶¶ 63 and 64 at p. 21 in Proceeding No. 12AL-1268G.  


�  See Decision No. C13-1568 (issued on December 23, 2013) in Proceeding No. 12AL-1268G.  


� See Decision No. R15-0512-I (issued on June 1, 2015) ¶¶ 84-89 at pp. 26-27 in Proceeding �No. 15AL-0135G.


� See City and County of Denver v. Public Utilities Comm’n., 129 Colo. 41, 43, 266 P.2d 1105, �1106 (1954).  


� Colorado Office of Consumer Counsel v. Mountain States Tel. and Tel. Co., 816 P.2d 278, �284 (Colo. 1991).  See Home Builders Ass'n. of Metro. Denver v. Public Utilities Comm'n., 720 P.2d 552 (Colo.1986), rulemaking proceedings are quasi-legislative proceedings.  


�   Colorado Office of Consumer Counsel v. Mountain States Tel. and Tel. Co., 816 P.2d at 284 (1991).  See § 24-4-102(2), C.R.S. (2020), in the State Administrative Procedure Act, which defines an adjudication as “the procedure used by an agency for the formulation, amendment, or repeal of an order and includes licensing.”  An “order” is defined by § 24-4-102(10), C.R.S. (2020), as “the whole or any part of the final disposition ... by any agency in any matter other than rule-making.”  


�    Glustrom v. Colorado Public Utilities Comm'n., 280 P.3d 662, 666-667 (Colo. 2012).  


� Arguments to the contrary by COSSA/SEIA in their Statement of Position are simply wrong and contrary to Colorado case law.  


�  See Denver Welfare Rights Organization v. Public Utilities Comm’n., 190 Colo. 329, 547 P.2d 239, �242-243 (Colo. 1976).  Cf. Public Service Company of Colorado v. Public Utilities Comm’n., 653 P.2d 1117, �1120-1121 and Footnote 2 (Colo. 1982), procedural due process rights may attach in a rate case proceeding if a party has a protected interest within the ambit of the due process clause of the 14th Amendment and Article II, Section 25, of the Colorado Constitution.  


�  See Denver Welfare Rights Organization v. Public Utilities Comm’n., 547 P.2d at 242-243, “In fact, a person’s interest in a ‘benefit’ has been characterized … as a property interest, … provided the person has a ‘legitimate claim of entitlement to it.’  …  ‘To have a property interest in a benefit, a person clearly must … have a legitimate claim of entitlement to it.  …  ‘Property interests … are created and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law…’ (quoting from Board of Regents v. Roth, 408 U.S. 564, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972).)”  


�  Rule 1408 of the Rules of Practice and Procedure, 4 CCR 723-1.  


� Decision No. R09-0252 (issued March 10, 2009), ¶ 47 at p. 14, in Docket Nos. 08S-290G and �08S-430G, quoting Decision No. C07-0677 (issued August 9, 2007), ¶ 16 at p. 5, in Docket No. 06S-656G.  


�  The Street Light Settlement is incorporated into this Decision as if set forth in full.  


�  Hearing Exhibit 119 at pp. 1, 2, and 4.  


�  Hearing Exhibit 119 at pp. 4 through 8.  


�  The Partial Stipulation is incorporated into this Decision as if set forth in full.  


�  In conferral with the Settling Parties, Staff indicated that it opposes the Partial Stipulation on the grounds that the proposed rate mitigation will perpetuate increased costs for peaking capacity, which ultimately raises costs for residential ratepayers.  See Hearing Exhibit 1213 at p. 3.  


�  Hearing Exhibit 1213, Partial Stipulation, Paragraphs 8(a) through 8(e) at pp. 5 through 7.  The ALJ has slightly modified the text of these paragraphs for clarification and for consistency with the syntax of this Decision.  


�  Hearing Exhibit 1213, Partial Stipulation, Paragraph 8(d) Settlement Table at pp. 6 and 7.  


�  Staff’s Statement of Position at pp. 5 – 7.  See Decision No. C16-1075 ¶ 38 and Ordering ¶ 2 at pp. 12 and 41 (issued on November 23, 2016) in Proceeding No. 16AL-0048E et al.  The Non-Unanimous Comprehensive Settlement Agreement (2016 Three-Case Settlement) approved by that Decision in the 2016 Phase II electric rate case resulted in a $7.5 million reduction in total allocation of base rate revenues to the residential class (Schedule R) and a $500,000 reduction in the total allocation of base rate revenues to the small commercial class (Schedule C).  To balance these reductions, allocated costs to the other customer rate classes increased.  


� Hearing Exhibit 1213, Partial Stipulation, Paragraph 7 at p. 4.  


� OCC Statement of Position at p. 6.  


� Hearing Exhibit 103, Basquez Direct Testimony at p. 19.  


� Hearing Exhibit 1213, Partial Stipulation, Paragraph 8(d) Settlement Table at pp. 6 and 7.  


�  See EOC Statement of Position at pp. 27-29; FEA Statement of Position at pp. 4-6.  


�  See James C. Bonbright et al., Principles of Public Utility Rates, Public Utility Reports, Inc., 2nd Edition (1988), at pp. 377-395; See e.g., Hearing. Exhibit 300, England Answer Testimony, at pp. 21-25, and �Attachment SEE-13, p. 6, and Hearing. Exhibit 106, Wishart Direct Testimony, at pp.14-22, and Footnotes 5 and 6; Hearing. Exhibit 702, Whited Answer Testimony, Attachment MW-3.   


�  Hearing Exhibit 1213, Partial Stipulation, Paragraph 8(a) at p. 5.  


�  See Hearing Exhibit 1213, Partial Stipulation, Paragraph 8(b) at p. 5.  


�  See Hearing. Exhibit 107, Trammell Rebuttal Testimony at pp. 3-5 and 37-50, Hearing. Exhibit 111, Wishart Rebuttal Testimony at pp. 7-38, and Hearing. Exhibit 111, Attachment SWW-3.  


�  Hearing Exhibit 1213, Partial Stipulation, Paragraph 12 at p. 8.  


�  Hearing Exhibit 709, Decision No. R20-0642 (issued on September 11, 2021) in Proceeding �No. 19AL-0687E, Granting Joint Motion to Approve Unanimous and Comprehensive [TOU] Settlement Agreement; Hearing Exhibit 116, Unanimous and Comprehensive [TOU] Settlement Agreement in Proceeding �No. 19AL-0687E.  The following Parties in this Phase II rate case were also signatories to the TOU Settlement:  Public Service, EOC, Staff, OCC, COSSA/SEIA, SWEEP, and Boulder.  


� Staff Statement of Position at p. 7.  (underscoring in original) AMI is the acronym for Advanced Metering Infrastructure.  


�  Staff Statement of Position at pp. 3-4 and 7-12.    


�  See EOC Statement of Position at pp. 5-17 and 23-24; SWEEP Statement of Position at pp. 2-15.  


�  EOC Statement of Position at pp. 9-10.  


�  SWEEP Statement of Position at pp. 3, 4-6, 13-14.


�  The Colorado Public Utilities Law, defines “beneficial electrification” in § 40-3.2-106(6)(a), C.R.S. (2019), as follows:  “Beneficial electrification” means a utility’s change in the energy source powering an end use from a nonelectric source to an electric source, including transportation, water heating, space heating, or industrial processes, if the change:


(I)     Reduces system costs for the utility’s customers.


(II)   Reduces net carbon dioxide emissions; or


(III)  Provides for a more efficient utilization of grid resources.  


While witnesses in this Proceeding may use imprecise definitions for “beneficial electrification” this Decision uses the statutory definition.  


�  Hearing Exhibit 116, TOU Settlement ¶ 25 at pp. 16-17.


�  Hearing Exhibit 709, Decision No. R20-0642 ¶ 153 at p. 69.  


� See § 40-6-109(2), C.R.S. (2019).  Nor did any party to the TOU proceeding file an application for rehearing, reargument, or reconsideration pursuant to § 40-6-114, C.R.S. (2019).  


� See Hearing. Exhibit 403, Sigalla Cross-answer Testimony at pp.4-6 and 16-22; Hearing. Exhibit 404, Haglund Cross-answer Testimony at pp.5-6 and 8-13.   


�  Hearing. Exhibit 700, Bennett Answer Testimony at pp.25-29.  


�  Colorado Dept. of Social Services v. Board of County Comm’rs., 697 P,2d 1, 20 (Colo. 1985), “Remarks of a legislator made subsequent to the adoption of a statute concerning the intent of the legislation are, of course, not legislative history.”  Since Mr. Bennett was not a legislator, but was only a lawyer involved in the legislative process, his testimony about legislative intent or legislative history is even less convincing.  


�  Colorado Dept. of Social Services v. Board of County Comm’rs., 697 P,2d at 20-21., The Court held that testimony of a former State Representative, who was the prime sponsor of a bill, was inadmissible concerning intent of the legislature in enacting that bill.  


�  Quintana v. City of Westminster, 8 p.3d 527, 530 (Colo. App. 2000).  


� Hearing. Exhibit 107, Trammell Rebuttal Testimony at pp.26-27, Hearing. Exhibit 111, Wishart Rebuttal Testimony at pp.40-4, and Figure SWW-R-2.


� In the event that the Commission may later find that one or more of the residential rate designs approved by this Decision “disproportionately negatively impact low-income residential customers compared to other residential customers” of Public Service, the ALJ finds and concludes that the evidence and arguments presented by Public Service and Staff, discussed in this Decision, adequately rebut that presumption in § 40-3-106(2), C.R.S., and such rate designs are consistent with the public interest.  


�  Public Service Statement of Position at pp. 29-31.


�  SWEEP Statement of Position at pp. 15-18.  


�  Hearing Exhibit 103, Basquez Direct Testimony at p. 14.  


� The RD-TDR pilot was approved by the Commission in Decision No. C16-1075 in Proceeding �No. 16AL-0048E et al. when it approved the 2016 Three-Case Settlement that inter alia resolved the issued in Public Service’s 2016 Phase II electric rate case.  


�  Public Service Statement of Position at pp. 31-35.


�  Staff Statement of Position at pp. 12-13.  


�  SWEEP Statement of Position at pp. 20-22.  


�  OCC Statement of Position at pp. 17-19.  


�  Public Service Statement of Position at pp. 15-16.  See Colo. PUC No. 8-Electric, Second Revised Sheet Nos. 40 and 40A.


�  Public Service Statement of Position at p. 15 and Footnote 77.  


�  Staff Statement of Position at p. 14.  See Hearing. Exhibit 111, Wishart Rebuttal Testimony at p.65.   


�  COSSA/SEIA Statement of Position at pp. 29-30 and 14-17.  


�  Boulder Statement of Position at p. 2.


�  Boulder Statement of Position at pp. 2-4.  


�  See e.g. Hearing Exhibit 709, Decision No. R20-0642 in Proceeding No. 19AL-0687E.  


�  See Partial Stipulation, Settlement Table, at p. 7; Hearing Exhibit 108, Trowbridge Rebuttal Testimony, Attachment AGT-6, at p. 3 of 11 lines 86 and 113.  


�  Hearing Exhibit 108, Trowbridge Rebuttal Testimony, Attachment AGT-6, at p. 3 of 11 lines 81-83.  


�  Public Service Statement of Position at p. 6.  


� COSSA/SEIA Statement of Position at pp. 2, 12-13.  COSSA/SEIA’s argument relies in part upon rejected Hearing Exhibit 801, testimony from a 2016 rate case (Proceeding No. 16AL-0048E) in which a Public Service witness discussed non-coincident peak demand charges.  During the hearing, the ALJ rejected Hearing Exhibit 801 as not relevant and an improper attempt to impeach Ms. Trammell with allegedly inconsistent testimony of a different witness in a previous case.  (Tr. 5/5/2021 at pp. 94-104; Hearing Exhibit 801 was rejected at Id. �pp. 103-104.)  People v. Trujillo, 49 P.3d 316, 320 (Colo. 2002), When impeaching with a prior inconsistent statement, it is axiomatic that the prior inconsistent statement must belong to the testifying witness, who is the person being impeach by it.


�  COSSA/SEIA Statement of Position at p. 20.  


�  COSSA/SEIA Statement of Position at pp. 1-2 and 5-30.


�  Public Service Statement of Position at pp. 5-9.  See Hearing. Exhibit 106, Wishart Direct Testimony at p.64; Hearing. Exhibit 111, Wishart Rebuttal Testimony at pp. 77-79.  


�  COSSA/SEIA Statement of Position at pp. 24-25 and 28-29.


�  Hearing. Exhibit 404, Haglund Cross-answer Testimony at pp. 27-28


�  Public Service Statement of Position at pp. 9-12.  Hearing. Exhibit 111, Wishart Rebuttal Testimony at pp. 81-85.


�  Kroger Statement of Position at pp. 4-5.  


�   Denver Statement of Position at pp. 5-6.  


�  Staff Statement of Position at pp. 14-16.  Hearing. Exhibit 404, Haglund Cross-answer Testimony at pp.27-28.


�  Hearing Exhibit 712, Decision No. C10-0286, ¶ 60 at p. 21 (issued on March 29, 2010) in Docket �No. 09AL-299E.  


�  Id., Hearing Exhibit 712, Decision No. C10-0286, ¶ 61 at p. 22.  The ALJ finds the Commission’s reasoning on this similar issue in Decision No. C10-0286 to be well-reasoned and persuasive.  


�  In developing the Schedule SG TOU pilot and rates, Public Service may find it helpful to consult with Staff and other Parties to this Proceeding who are interested in the Schedule SG TOU pilot.  The ALJ encourages Public Service to do so, as such consultation may result in a better pilot program.  


�  Public Service Statement of Position at pp. 40-42.  


�  Staff Statement of Position at pp. 17-19; OCC Statement of Position at pp. 13-17; SWEEP Statement of Position at pp. 22-26.  


�  Public Service Statement of Position at pp. 42-46.  


�  Public Service Statement of Position at pp. 38-39; Hearing. Exhibit 106, Wishart Direct Testimony at pp. 63-65.


�  Public Service Statement of Position at pp. 38-39; Hearing. Exhibit 106, Wishart Direct Testimony at pp. 58 and 65; Hearing. Exhibit 400, Haglund Answer Testimony at pp. 22-23.


�  COSSA/SEIA Statement of Position at pp. 12-13 and 30.  COSSA/SEIA’s argument relies in part upon rejected Hearing Exhibit 801, testimony from a 2016 rate case in which a Public Service witness advocated a �four-hour peak window.  


�  Public Service Statement of Position at p. 39; Hearing. Exhibit 106, Wishart Direct Testimony at pp. 58 and 73.  


�  Walmart Statement of Position at pp. 4-6.  


�  Staff Statement of Position at pp. 20-21.  See Hearing Exhibit 107, Trammell Rebuttal Testimony, at �p. 64; Hearing Exhibit 111, Wishart Rebuttal Testimony, Attachment SWW-8.


�  See Decision No. C80-130 (issued on January 22, 1980) in Investigation and Suspension Docket �No. 1330.   


�  Decision No. C79-1821 (issued on November 21, 1979) in Investigation and Suspension (I&S) Docket �No. 1330.  See also Decision No. C79-1982 (issued on December 18, 1979) in I&S Docket No. 1330, clarifying that the interim rates would be subject to refund if the final Commission decision in the docket found the revenue requirement to be lower than that set in Decision No. C79-1821.  


�  See Decision No. C80-130 in I&S Docket No. 1330.   


� See Decision No. C80-2346 at pp. 3-4 and 10, (issued on December 12, 1980) in Investigation and Suspension Docket No. 1425.   


�  Decision No. C80-2346 at pp. 60-62 and 65-70 in Investigation and Suspension Docket No. 1425.


�  Decision No. C80-2346 at p. 7 in Investigation and Suspension Docket No. 1425.


�  Decision No. C93-1346 at page 107 (issued on October 27, 1993) in Docket No. 93S-001EG.   


�  Decision No. C81-1282 at pp. 4-6 and 43-44, (issued on July 21, 1981) in I&S Docket No. 1425.  To punctuate the need to conduct the 1980 general rate case in two phases, the Commission found that, “The Phase II hearings in this docket have been the most comprehensive Company specific hearings ever held by the Commission, to date, dealing with rate design and cost of service issues with respect to Public Service.”  Id. at p. 42. 


�  See Decision No. C81-1999 (issued on December 1, 1981) in I&S Docket No. 1525.  


�  Decision No. C82-1271 (issued on August 17, 1982) in I&S Docket No. 1525.  


�  See e.g. Decision Nos. C84-698 (issued on May 22, 1984; Phase I) and C85-1032 (issued on August 13, 1985; Phase II) in I&S Docket No. 1640; Decision No. C93-1346 (issued on October 27, 1993; Phase I) in Docket No. 93S-001EG and Decision No. C94-1101 (issued on August 19, 1994; opening Phase II) in Docket �Nos. 93S-001EG and 94I-430EG; Decision Nos. C03-0670 at pp. 40-41 (issued on June 26, 2003) in Docket �No. 02S-315EG, approving settlement of a Phase I case  with agreement to file a Phase II rate case; Decision �No. C07-0568 (issued on July 3, 2007; Phase I) in Docket No. 06S-656G and Decision No. C08-1311 (issued on December 23, 2008, Phase II) in Docket No. 08S-146G; Decision Nos. C09-1446 (issued on December 24, 2009; Phase I) and C10-0286 (issued on March 29, 2010; Phase II) in Docket No. 09AL-299E; and Decision �No. C15-0292 (issued on March 31, 2015; Phase I) in Proceeding No. 14AL-0660E et al. and Decision �No. C16-1075 (Phase II) (issued on November 23, 2016) in Proceeding No. 16AL-0048E et al.  


�  FEA Statement of Position at p. 10.


�  See § 40-6-111(1), C.R.S. (2018), which allowed the Commission to suspend the effectiveness of filed tariffs for a total of 210 days, or seven months.   


�  See § 40-6-111(1), C.R.S. (2019), which allows the Commission to suspend the effectiveness of filed tariffs for a total of 250 days, or 8 1/3 months.  An additional one and one-third month to litigate a combined rate case is still too little time to litigate and decide the multitude of complex issues thoughtfully and fairly.  


�  Fundamental fairness is the essence of procedural due process.  Mountain States Tel. & Tel. Co. v. Dept. of Labor and Employment, 520 P.2d 586, 588-589 (Colo. 1974).


�  In another proceeding, EOC recently cautioned that a combined rate case does not necessarily promote more efficiency, or result in fewer rate case expenses overall, than a Phase I rate case followed closely by filing a Phase II rate case.  EOC also stated that a staggered Phase I and Phase II filing approach may reduce the number of active parties in each phase of the rate case, due to focused interest of some parties in only one phase of the case.  See Decision No. C21-0214 ¶¶ 58 and 59 at p. 21 (issued on April 13, 2021) in Proceeding No. 19AL-0075G, a Black Hills Colorado Gas, Inc. combined natural gas rate case.  The Commission also described that combined rate case as “a tumultuous and labyrinthine imbroglio.”  Id., ¶ 66 at p. 23.  


�  Hearing Exhibit 101, Trammell Direct, at pp. 60 – 67.  


� Hearing Exhibit 107, Trammell Rebuttal, at pp. 73 and 74.  The request for deferred accounting treatment of estimated Incremental Phase II Expenses does not include any incremental expenses that would be incurred by Public Service should certain Intervenor recommendations, not adopted by Public Service in its Rebuttal, be accepted by the Commission.  In that event, Public Service would seek to track and defer those related incremental expense, which would cause the estimate to increase when recovery is sought in the future Phase I rate case.  Id., pp. 74-75.


� Hearing Exhibit 101, Trammell Direct, at pp. 60 and 67; Hearing Exhibit 107, Trammell Rebuttal, at �pp. 70 and 75.  


� Hearing Exhibit 401, Ghebregziabher Answer, at pp. 6 and 33 – 37.  Transcript (Tr.) 5/10/2021, �pp. 30 and 31.  Staff’s Statement of Position did not further address the Deferred Accounting issue.  


� Hearing Exhibit 1200, Higgins Answer, at pp. 28 – 29.  Because counsel for the Parties waived �cross-examination of Mr. Higgins, he was excused from appearing at the hearing.  See Tr. 5/5/2021, pp. 7 and 8.


�  CEC’s Statement of Position at pp. 3 – 7.  The “standard” cited by CEC for deciding when to allow deferred accounting treatment is not a true standard at all.  It does not appear in any statute in the Colorado Public Utilities Law or in the Commission Rules Regulating Electric Utilities.  


�  Mountain States Tel. & Tel. Co. v. Public Utilities. Comm’n., 576 P.2d 544, 547 (Colo. 1978).  


�  Decision No. C09-1446 (issued Dec. 24, 2009) ¶ 129 p. 49, Docket No. 09AL-299E (approving recovery of actual and estimated rate case expenses from the 2009 Phase I rate case and unamortized rate case expenses from a 2008 rate case).


�  See e.g., Decision No. C13-1568 ¶¶ 67-70 pp. 22-23 (issued February 11, 2020), affirming Decision No. R13-1307 ¶¶ 440-444 pp. 132-133 (issued February 11, 2020), in Proceeding No. 12AL-1268G (when ALJ allowed $1,286,216 in Phase I rate case expenses, finding that Public Service had the right to seek rate recovery for all prudent business expenses including rate case expenses); Decision No. C1-0123 ¶¶ 74-77 pp. 21-22 (issued February 11, 2020), affirming Decision No. R15-1204 ¶¶ 238-242 pp. 73-74 (issued on February 11, 2020), in Proceeding No. 15AL-0135G (when ALJ allowed $727,704 in Phase I rate case expenses as reasonable and appropriate, finding that the Commission typically allows recovery of rate case expenses).


� Decision No. R18-0318-I ¶ 265 at p. 111 (issued on February 11, 2020), Proceeding No. 17AL-0363G.  It is clear that CEC cites the quoted text from ¶ 265 of Decision No. R18-0318-I as authority for its argument that:  “deferred accounting, such as that proposed for the Phase II litigation and customer support costs, operates to improperly increase the utility’s revenue requirement outside of a Phase I rate case….”  As found above, however, Decision No. R18-0318-I never made such a finding, nor was the rate case expense deferral issue here presented in that 2017 Phase I gas rate case.  


� Decision No. R18-0318-I ¶ 265 at p. 111, citing Decision No. C12-0103 ¶¶ 17 and 18 at pp.  (issued January 31, 2012), in Proceeding No. 12A-0660E.  Decision No. C12-0103 allowed deferred accounting treatment for cost increases associated with the expiration of  Public Service’s wholesale power sales agreement with Black Hills Energy on December 31, 2011; whether those cost increases would be recovered in rates was to be litigated in the next Public Service electric rate case.


�  Decision No. R18-0318-I; ¶¶ 270 and 277 at p. 5, in Proceeding No. 17AL-0363G.  I


� Decision No. C18-1158; ¶¶ 65 and 70 at pp. 20-21 (issued December 21, 2018), in Proceeding �No. 17AL-0363G.  The Commission affirmed deferred accounting treatment for deferred regulatory (tax) liabilities resulting from the TCJA (¶¶ 10 and 70 at pp. 4).  


�  In approving recovery of rate case expenses in rates, the Commission deleted $105,213 from the Phase I request of $1.6 million, for a total of Phase I rate cases expenses allowed of $1.254,787, thus allowing $7,444,787 recovery of the $7,550,000 in all rate case expenses originally requested.  Decision No. C20-0096 ¶¶ 127, 133, and 134 at pp. 45-46 and 48, in Proceeding No. 20AL-0268E.  


�  Decision No. C20-0096 ¶¶ 127, 133, and 134 at pp. 45-46 and 48, in Proceeding No. 20AL-0268E.  


� Decision No. R14-1298; ¶¶ 282, 288, 291, 293-295, 298, and 301 at pp. 75-78 (issued October 28, 2014), in Proceeding No. 14AL-0393E.  


� Decision No. R14-1298; ¶¶ 302, 309, and 311 at pp. 79-81, in Proceeding No. 14AL-0393E.  In Black Hills’ 2011 Phase I electric rate case, the Commission ordered Black Hills to record the costs associated with its 2013 ERP filing in a deferred asset account and to address the recovery of those costs in a future rate proceeding.  Decision No. C11-1373 ¶ 120 at p. 42 (issued December 22, 2011), in Proceeding Nos. 11AL-382E and 11AL-387E.  


�  Decision No. C14-1504; ¶¶ 40 and 43 at pp. 11-12 (issued December 22, 2014), in Proceeding�No. 14AL-0393E.  


�  Decision No. C20-0096 ¶¶ 291 and 292 at pp. 98 and 99, in Proceeding No. 20AL-0268E.  The Commission approved deferred accounting for certain AGIS O&M expenditures and capital investments in Decision No. C17-0556 ¶¶ 17, 25, 32, and 39 at pp. 5, 8, 10, and 13, (issued July 25, 2017) in Proceeding No. 16A-0588E.  The Commission approved deferred accounting for capital expenditures and O&M expenses for the Stapleton and Panasonic Projects, to be recovered in a future rate case, in Decision No. C16-0196 ¶¶ 15, 20, and 22 and Ordering Paragraph 4 at pp. 5, 7, and 10 (issued March 8, 2016) in Proceeding No. 15A-0847E.  
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