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I. STATEMENT and BACKGROUND
A. Background

1. Only the procedural history necessary to understand this Decision is included. ALC Schools, LLC (ALC) commenced this proceeding on March 2, 2021, by filing the 
above-captioned Petition for Declaratory Order (Petition). Since then, the Commission accepted the Petition, issued public notice of the Petition, and referred this matter to an Administrative Law Judge (ALJ) for disposition. Decision No. C21-0180-I issued March 24, 2021.

2. This matter is scheduled for an evidentiary hearing on June 22, 2021. Decision No. R21-0306-I issued May 20, 2021. 

3. On June 10, 2021, intervener, HopSkipDrive, Inc. (HopSkipDrive), filed a 
“. . . Motion in Limine to Strike Three Witnesses from ALC Schools, LLC’s Witness List, and Request for Shortened Response Time” (Motion to Strike or Motion). The Motion seeks an order shortening the response time to it to June 16, 2021, and striking three witnesses that ALC listed on its witness list. Motion to Strike at 9. 

4. On June 14, 2021, the ALJ shortened the response time to the Motion to Strike to close of business on June 17, 2021. Decision No. R21-0349-I

5. On June 17, 2021, ALC filed its “Response in Opposition to HopSkipDrive, Inc.’s Motion in Limine to Strike Three Witnesses from ALC Schools, LLC’s Witness List, and Request for Shortened Response Time” (Response). 

II.
ARGUMENTS, DISCUSSION, FINDINGS, AND CONCLUSIONS
6. HopSkipDrive seeks to strike the following three witnesses from ALC’s witness list, thereby preventing them from testifying: Lani Schmutz-Harden, Carlos Chicas, and 
John BeGasse. Motion to Strike at 5. As grounds, HopSkipDrive argues that based on ALC’s description of these witnesses’ anticipated testimony, they will provide cumulative and duplicative testimony that has little relevance to the issues in this proceeding. Id. at 5-6. HopSkipDrive submits that Rule 1501(a) of the Commission’s Rules of Practices and Procedure, 4 Code of Colorado Regulations 723-1, requires the Commission to comply with the Colorado Rules of Evidence (CRE) when practicable, and that the witness testimony should be precluded per CRE 403, governing cumulative evidence. Id. at 5. HopSkipDrive argues that preventing the duplicative witness testimony will ensure that time is used efficiently and productively, which is necessary given that the hearing is set for only one day. Id. at 6. 

7. HopSkipDrive states that it received the following additional information from ALC about the relevant witnesses’ anticipated testimony: 

Ms. Schmutz-Harden may testify about the requirements for the safe transportation of children and national industry standards. Ms. Schmutz-Harden may also testify about the National School Transportation Specifications and Procedures (“NSTSP”) and Manual of Operation Procedures adopted by the National Congress on Student Transportation. Ms. Schmutz-Harden may also testify about how CDE’s standards compare to nationwide industry standards.
Mr. Chicas may testify about the safe transportation of children, including national industry standards. Mr. Chicas will testify as to how Colorado DOE has defined their regulations for student’s transportation with students in mind first, where other states have left such regulations vague. Mr. Chicas has extensive history in student transportation and is known as a leader in the industry. 

Mr. BeGasse may testify about the safe transportation of children including national industry standards. Mr. BeGasse has extensive experience in student transportation in working in over 30 states nationally and may also testify about how CDE regulations compare to nationwide standards for the protection of children in school transportation.
Id. at 4. 
8. HopSkipDrive argues that these witnesses’ testimony are duplicative of 
each other, and the anticipated testimony of other witnesses. HopSkipDrive alleges that the above witnesses’ testimony duplicates the anticipated testimony of Ms. Megan Carey, and 
Mr. Patrick Mulick. Id. at 6. Specifically, HopSkipDrive submits that ALC’s updated anticipated testimony for those witnesses states that Ms. Carey will testify about industry standards and that Mr. Mulick will testify about nationwide standards. Id. HopSkipDrive argues that it is clear that Ms. Schmutz-Harden, and Messr’s Chicas and BeGasses’s anticipated testimony would duplicate Ms. Carey’s and Mr. Mulick’s anticipated testimony. Id. 
9. In response, ALC argues that the relevant witness testimony is valuable, provides different perspectives, and is not duplicative. Response at 5-6. ALC states that it will focus the witnesses’ testimony to avoid duplication. Id. at 4. ALC also submits that it would be reasonable to limit the amount of time for each witnesses’ testimony, and that it does not believe these witnesses’ testimony will jeopardize the parties’ ability to complete the hearing in one day. Id. at 8. ALC also argues that the testimony is relevant to ALC’s request that the Commission engage in rulemaking. Id. at 4. 

10. The ALJ agrees with HopSkipDrive that aspects of the witnesses’ anticipated testimony appear to be duplicative of each other, and possibly of other anticipated witness testimony. And, the ALJ agrees that cumulative and duplicative evidence should not be permitted, per CRE 403. That said, the ALJ finds that it is premature to decide whether witness testimony is cumulative or duplicative. Appropriate objections may be made when the witnesses testify, which will enable the ALJ to rule on whether the evidence is cumulative when the ALJ has all the information necessary to make that determination, i.e., the witnesses’ actual testimony. The circumstances here are largely distinguishable from those presented to the Commission in the case HopSkipDrive cites. See Motion to Strike at 5. In that consolidated proceeding, the Commission determined that the written testimony of a witness was cumulative and repetitive of other written testimony already submitted. Decision No. C04-1282 at ⁋ 18, in consolidated Proceeding Nos. 04A-214E, 04A-115E, and 04A-216E issued October 27, 2004. Thus, in making its determination that witness testimony was cumulative, the Commission had the benefit of the entire testimony being offered. Such is not the case here. Indeed, the ALJ has a description of anticipated testimony, but not the testimony itself. For the same reasons, the ALJ does not decide whether the anticipated testimony is relevant. Appropriate objections may be made when the testimony is offered. 

11. For the reasons discussed, the ALJ denies the Motion to Strike. 

12. The ALJ shares HopSkipDrive’s concerns that it will be difficult to complete the hearing in one day given that the parties have identified a total of 13 witnesses who will testify. ALC Schools Exhibit and Witness Lists at 3-5; HopSkipDrive, Inc.’s Witness and Exhibit Lists at 1-3. The ALJ reminds the parties that they agreed to a one-day hearing, and thus, must plan to present their evidence in the time allotted. Each party will have equal time to present evidence. With breaks, the ALJ anticipates approximately 6 to 6.5 hours available for evidentiary presentations.  The parties will be responsible for tracking their own time during the hearing, and should plan to account for any time they spend cross-examining witnesses. 

II. ORDER

A. It Is Ordered That:

1. HopSkipDrive, Inc’s Motion in Limine to Strike Three Witnesses from 
ALC Schools, LLC’s Witness List, and Request for Shortened Response Time filed on June 10, 2021 is denied. 
2. This Decision is effective immediately.
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