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I. STATEMENT

1. This Application is the first Electric Resource Plan (ERP) filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) before the Commission in response to legislative changes made by Senate Bill 19-236. As enacted by that bill, § 40-2-134, C.R.S., directed the Commission to promulgate new ERP Rules for Tri-State, Colorado’s single wholesale electric cooperative. In developing these ERP Rules, the Commission was to consider whether each wholesale electric cooperative serves a multistate operational jurisdiction; has a not-for-profit ownership structure; and has a resource plan that meets the energy policy goals of the state.

2. By Decision No. C20-0155, the Commission adopted amendments to the 
ERP Rules at 4 Code of Colorado Regulations (CCR) 723-3-3600, et seq. of the Rules Regulating Electric Utilities.
 The amended ERP Rules define the Commission’s well-established Phase I and II process as it applies to Tri-State. They also called for a two-part filing approach that would allow Staff of the Public Utilities Commission (Staff) and other parties to conduct discovery and learn about Tri-State’s generation fleet and its underlying financial requirements, prior to the submission of Tri-State’s full ERP filing.

3. Accordingly, in Proceeding No. 20M-0218E, Tri-State submitted an Assessment of Existing Resources on June 1, 2020. By Decision No. C20-0820, the Commission recognized the limited timeline and scope of that proceeding, directed modifications to the Assessment of Existing Resources for Tri-State’s full ERP filing, and encouraged Tri-State both to take note of interveners’ positions and to continue to engage stakeholders in the interests of procedural efficiency.

4. On December 1, 2020, Tri-State filed its 2020 ERP in two volumes along with six sets of Direct Testimony and other attachments. With the Application, Tri-State filed a Motion for Extraordinary Protection of Highly Confidential Information (Motion for Extraordinary Protection).

5. The ERP includes a 20-year resource planning period from 2021 through 2040 and a 10-year resource acquisition period from 2021 through 2030. It includes a base case and seven alternative portfolios. While Tri-State states that it has chosen not to file its ERP as a Clean Energy Plan, for the seven alternative portfolios, Tri-State calculated carbon emissions from a 2005 baseline based on Colorado wholesale electricity sales and applied a constraint of 
80 percent reduction of carbon emissions by 2030. One of the seven alternative portfolios applies the Social Cost of Carbon (SCC) as a variable operating cost within the expansion plan model. All portfolios include as a starting point, Tri-State’s November 2020 retirement of the Escalante Generating Station and the planned retirements of Craig Unit 1 in 2025, Unit 2 in 2028, and 
Unit 3 in 2029.
6. Tri-State’s preferred scenario, known as CR V4 or the Preferred Plan, targets an 80 percent carbon reduction by 2030 and acquires an additional solar resource to reduce carbon and enhance reliability. Tri-State provides a present value revenue requirement for the Preferred Plan of $21.29 billion.
7. Ultimately, Tri-State does not project a capacity need under its base case portfolio until 2029, in part due to the planned retirement of Craig Unit 3. It explains that there are several uncertainties associated with the resource need in its current ERP, among them potential withdrawals of member cooperatives, the extent to which members adopt the new flexible partial requirements contract option, load changes associated with retail end-use customer programs served by its members, and its evaluation of future participation in organized markets. Given this near-term uncertainty, it proposes to use a competitive process in Phase II to acquire limited resources through 2025, with subsequent decisions from 2026 to 2030 to be made as part of its 2023 ERP. Tri-State explains that it is reluctant to add conventional thermal resources without allowing time for emerging technologies to become competitive. It further explains that it plans to modify or replace its modeling software for use in the 2023 ERP process.

8. By Decision No. C20-0876-I, issued December 9, 2020, the Commission determined it was necessary to extend the timeline of initial procedural steps to provide sufficient time for review. The Commission modified the time under which Staff could submit a letter of deficiency pursuant to Rule 1303(c)(II) of the Rules of Practice and Procedure 4 CCR 723-1, and waived the deadlines associated with deeming the Application complete under Rules 1303(c)(III) and (IV). The Commission stated that it would deem the Application complete by a separate Decision, at the appropriate time.

9. In response to Decision No. C20-0820 in Proceeding No. 20M-0218E, Tri-State submitted a Supplemental Filing on January 15, 2021. The Supplemental Filing included 
a summary of its coal cost projection with a mark-to-market analysis; a group ranking benchmarking assessment for all existing and generic resources pursuant to Commission direction; and an update on the Niyol Wind Energy Project.

10. On January 25, 2021, Staff submitted a Notification of Deficiencies in Application (Deficiency Letter) pursuant to Rule 1303(c)(II). The Deficiency Letter identified deficiencies related to compliance with Electric Rule 3605 and Decision No. C20-0820. Noting that the Application includes many issues of first impression, Staff explained that there may be other issues of completeness that it was unable to identify in the ten days following Tri-State’s Supplemental Filing. 
11. On February 2, 2021, the Conservation Coalition submitted the Proposed Motion of Natural Resources Defense Council, Sierra Club, and Western Colorado Alliance Requesting that the Commission Instruct Tri-State to Revise Its Application (CC Motion).
 Conservation Coalition requested that the Commission direct Tri-State to revise its modeling immediately or to adopt a procedural schedule that would allow the Commission to do so no later than after the submission of rebuttal testimony. Specifically, the Conservation Coalition asked the Commission to direct Tri-State to revise its Application to include at least two scenarios in which Springerville Unit 3 retires during the resource acquisition period; to present a range of scenarios that reflect additional potential retirement dates for fossil fuel units; to present at least one natural gas price sensitivity for each of the scenarios; to present the net present value (NPV) of each scenario with the SCC and the NPV of each portfolio without the SCC; and to include at least two scenarios that use the SCC as a variable operating cost.
12. By Decision No. C21-0061, issued February 4, 2021, the Commission granted Tri-State’s Motion for Partial Variance from Decision C20-0876-I and Rule 1303(c)(II) and the Request for Waiver of Response Time, filed February 1, 2021, and extended the ten-day deadline to respond to the Deficiency Letter. Tri-State subsequently submitted its response to the Deficiency Letter on February 12, 2021, in the form of Supplemental Direct Testimony and attachments.

Decision No. C21-0139-I, issued March 10, 2021, established a timeline to respond to the CC Motion. On March 24, 2021, responses to the CC Motion were filed by 
Tri-State; Staff; and Western Resource Advocates (WRA), Southwest Energy Efficiency 

13. Project (SWEEP), the Colorado Energy Office (CEO), and the Office of Consumer Counsel (OCC) (collectively, Joint Respondents). Staff and Joint Respondents agreed that Tri-State’s Application included insufficient scenario modeling and proposed varying procedural remedies, with Joint Respondents laying out options for a Proceeding schedule that would accommodate a technical conference on scenarios. On March 30, 2021, Tri-State filed a Motion for Leave to Reply and Reply to the Joint Movants’ Response to Proposed Motion of the Conservation Coalition. Tri-State characterized Joint Respondents’ scheduling proposals as effectively a new motion, constituting surprise under Rule 1400(e)(II), and further argued that Joint Respondents made legal misstatements, justifying the reply under (e)(I) and (IV). Despite requesting that the Commission deny Joint Respondents’ request for relief, Tri-State offered for the Commission’s consideration, a procedural schedule which would accommodate remodeling of scenarios.

14. By Decision No. C21-0263-I, issued April 30, 2021, the Commission directed 
Tri-State to confer with parties to the Proceeding and to submit a consensus proposal for a procedural schedule that sets forth filing deadlines, hearing dates, and discovery provisions; allows for the modeling of up to five scenarios; addresses whether parties stipulate to completeness of the Application under Rule 1303(c); and addresses whether Tri-State waives the statutory timeline associated with § 40-6-109.5(3), C.R.S. In the event no consensus was reached, Tri-State was to file a conferral report

15. Pursuant to Decision No. C21-0139-I, issued March 10, 2021, parties to this Proceeding are intervenors as of right, the OCC, the CEO, and Staff. Permissive intervenors include the Wyoming Cooperatives; Joint Cooperative Movants; Colorado Solar and Storage Association and Solar Energy Industries Association; Conservation Coalition (Natural Resources Defense Council, Sierra Club, and Western Colorado Alliance); Colorado Independent Energy Association (CIEA); SWEEP; Interwest Energy Alliance (Interwest); WRA; IBEW Local 111; and Vote Solar. Delta-Montrose Electric Association was granted intervener status for a limited purpose. The Decision also established a timeline to respond to the Motion for Extraordinary Protection.

16. On April 13, 2021, Henry F. Bailey, Jr., moved for pro hac vice admission to practice before the Commission pursuant to Rule 1201(a).

17. On May 13, 2021, IBEW Local 111 filed a Motion to Declare Certain Discovery Documents Public, pursuant to Rule 1101(f). Tri-State filed its response on May 24, 2021.

18. On May 14, 2021, Tri-State filed its first conferral report stating that the parties had met multiple times and that significant progress was made towards reaching consensus. It requested an extension of one week to submit the consensus proposal or a second conferral report, which the Commission granted by Decision No. C21-0302-I, issued May 19, 2021.

19. On May 21, 2021, Tri-State filed Tri-State Generation and Transmission Association, Inc.’s Second Conferral Report (Second Conferral Report). While Tri-State filed the Second Conferral Report in lieu of a Consensus Proposal, it represents its understanding that no party opposes the consensus proposals it outlines. The following parties concur with the proposals set forth in the Second Conferral Report: Staff, CEO, WRA, SWEEP, Interwest, CIEA, Wyoming Cooperatives, IBEW Local 111, and the Conservation Coalition. No parties submitted responses to the Second Conferral Report by May 26, 2021.

20. According to Tri-State, the parties attended multiple meetings and technical conferences to refine the scenarios for additional modeling. Attachment A to the Second Conferral Report sets forth five scenarios and their underlying assumptions that will be modeled by Tri-State. The scenarios are based on Tri-State’s Preferred Plan, known as CR V4, as presented in its ERP Application. The scenarios Tri-State has committed to model, which are further described in Attachment A, are as follows:

i. Intervenors’ Modified 80pct CR V4 Portfolio Scenario

ii. Colorado Greenhouse Gas Pollution Reduction Roadmap Scenario

iii. Coal Retirement Scenario (Springerville 3 and Craig 3)

iv. Low Coal Utilization Scenario

v. Updated SCC Scenario/No New Combined Cycle

21. According to Attachment A, Tri-State will provide the results of scenarios in a form consistent with the results put forward in its ERP. Additionally, Tri-State commits to provide information on how the present value revenue requirement would change if it continued to pay full property taxes to Moffat County as if Craig Units 1 through 3 continued to operate through 2040. This information will be provided in its second supplemental direct testimony but not incorporated into the new modeling.

22. According to the Second Conferral Report, the parties have agreed to sequence the modeling of scenarios. The first two scenarios would be modeled over a six-week period. The third scenario would be modeled while parties review the first two. By no later than the ninth week following commencement of additional scenario modeling, parties will determine whether to adjust the fourth and fifth scenarios prior to modeling. If there is no consensus on adjustments, Tri-State will model them as identified in Attachment A. Tri-State’s second supplemental direct testimony will be filed after the additional scenario modeling is complete, 16 weeks from the determination of completeness.

23. The Second Conferral Report sets forth a procedural schedule that includes a hearing 238 calendar days from the determination on completeness. Tri-State and the parties agree to extend the Proceeding by an additional 130 days and further stipulate to the existence of extraordinary conditions, thus adding 130 more days as permitted by § 40-6-109.5(5), C.R.S. The Second Conferral Report states that Tri-State and the parties waive the requirement for a separate hearing establishing the existence of extraordinary conditions.

24. All parties stipulated to the completeness of Tri-State’s ERP Application, except for Staff, which did not take a position. Tri-State requested that the Commission deem its Application complete.
25. The Second Conferral Report also describes agreed-upon modifications to applicable discovery procedures for this Proceeding. Among these modifications are a pause to discovery as of May 28, 2021, to allow Tri-State to focus on modeling additional scenarios, and a resumption of discovery upon the filing of second supplemental direct testimony.
26. On June 8, 2021, the Commission issued Decision No C21-0334-I. The Commission approved the five additional scenarios for modeling by Tri-State beyond those presented in its Application. The Commission stated that the scenarios address issues raised by the CC Motion and responses.  In addition, the Commission found the proposed procedural schedule fairly accommodates the time required to perform modeling, and stages it to allow for appropriate consideration of the results and approved the schedule. The CC Motion was granted in part, consistent with the adoption of procedures around modeling five additional scenarios and the Application was deemed complete for purposes of § 40-6-109.5, C.R.S., and referred to an Administrative Law Judge.


II. MOTION FOR EXTRAORDINARY PROTECTION OF HIGHLY CONFIDENTIAL INFORMATION

27. On December 1, 2020, TR-State filed its Motion for Extraordinary Protection.  In the Motion for Extraordinary Protection, Tri-State asks for protection of the following information:
1.
Fixed Operation and Maintenance (“O&M”) Expenses; 
2.
Variable O&M Expenses; 
3.
Coal contract pricing and forward curves;
4.
Unit specific capital balances, depreciation, amortization, impairment and decommissioning; 
5.
Contract/Power Purchase Agreement (“PPA”) Energy Rate, except in regards to Tri-State’s Loveland Area Power (“LAP”) and Colorado River Storage;

6.
Project (“CRSP”) hydro power purchase contracts with Western Area Power Administration (“WAPA”); 
7.
Contract/PPA Capacity Rate, except in regards to Tri-State’s LAP and CRSP hydro power purchase contracts with WAPA; 
8.
Performance or Operating Output guarantees and any associated pricing adjustments included in Tri-State’ Renewable Power Purchase Agreements; 
9.
Load forecast information at the Utility Member System level; 
10.
Any information protected by a confidentiality clause in a PPA; and 
11.
Renewable PPA and Build Transfer pricing for generic resources based on a B&V Proprietary Model
28. Tri-State Service seeks an order limiting party access to the above-listed categories of Highly Confidential Information. They request the order provide that: 

1)
Access to the Highly Confidential Information be limited to only parties to this proceeding that are not competitors of Tri-State. 

2)
For parties that are not competitors of Tri-State, access to the Highly Confidential Information be further limited to a “reasonable number 
of attorneys” and a “reasonable number of subject matter experts” representing a party to this proceeding, consistent with Commission 
Rule 3614(b).

3)
Competitors of Tri-State be defined to include the representatives and attorneys for other public utilities and their affiliates, independent power producers and their affiliates, and any other company and their affiliates with business functions that include the sale of energy or the development of facilities for the production of energy. 

4)
Individuals accessing this information, with the exception of the Commission and Commission Trial Staff be required to execute the Highly Confidential Nondisclosure Agreement is provided as Attachment A to this Motion.
29. Under Rule 1100(n) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, the information referenced above is presumed to be a public record.  Rule 1101 provides the procedure and requirements for filing and seeking a document to be designated as highly confidential.  Rule 1101(c) governs records that are presumed to be public under Rule 1100(n) and allows an entity or person to file a motion requesting highly confidential protection for records in accordance with Rule 1101(b).  Rule 1100(d) specifies that the party requesting highly confidential protection carries the burden of proof to establish the need for highly confidential protection. 

30. Under Rule 1101(b), 4 CCR 723-1, a motion seeking highly confidential treatment:   
(I)
shall include a detailed description and/or representative sample of the information for which highly confidential protection is sought; 

(II)
shall state the specific relief requested and the grounds for seeking the relief;  

(III)
shall advise all other parties of the request and the subject matter of the information at issue; 

(IV)
shall include a showing that the information for which highly confidential protection is sought is highly confidential; that the protection afforded by the Commission’s rules for furnishing confidential information provides insufficient protection for the highly confidential information; and that, if adopted, the highly confidential protections proposed by the movant will afford sufficient protection for the highly confidential information; 

(V)
shall be accompanied by a specific form of nondisclosure agreement requested; 

(VI)
shall be accompanied by an affidavit containing the names of all persons with access to the information and the period of time for which the information must remain subject to highly confidential protection, if known; and

(VII)
shall include an exhibit, filed in accordance with the procedures established in paragraph (a), containing the information for which highly confidential protection is requested.  Alternatively, the movant may show why providing the subject information would be overly burdensome, impractical, or too sensitive for disclosure.

31. Tri-State provides a detailed description of the information for which it seeks protection and a showing that it deserves and needs highly confidential protection.  The Motion for Extraordinary Protection also includes a proposed form of nondisclosure agreement, an affidavit identifying the individuals that have access to the information and stating that extraordinary protection sought for the information must remain in place “indefinitely,” and both a public version of the subject information with the allegedly highly confidential information redacted, and an unredacted highly confidential version of those documents.  Finally, no party opposes the Motion for Extraordinary Protection.  

32. Tri-State has satisfied each of the requirements of Rule 1101(b) and has shown good cause for highly confidential protection of the identified information.  Accordingly, Public Service’s Motion for Extraordinary Protection shall be granted. 
III. PRO HAC VICE MOTION
33. Mr. Henry Bailey is an attorney in the State of Wyoming.  Mr. Bailey is a member in good standing in Wyoming. 

34. Mr. Bailey has never been publicly disciplined as an attorney in any jurisdiction or placed on disability inactive status, has never had pro hac vice admissions denied or revoked, and has no pending formal disciplinary or disability proceedings. 

35. Mr. Bailey is representing the Wyoming Electric Cooperatives and has notified the Wyoming Electric Cooperatives of this Verified Motion. Mr. Bailey has also provided notice of this Verified Motion to all parties in the proceeding through their counsel.

36. Mr. Bailey is subject to all applicable provisions of the Colorado Rules of Professional Conduct, the Colorado Rules of Civil Procedure, and other rules; that he will follow such rules with his pro hac vice admission; and that this Verified Motion complies with those rules.

37. Mr. Bailey is an out-of-state attorney as defined in Rule 205.1 of the Colorado Rules of Civil Procedure. Mr. Bailey is associating in this matter with his colleague,  Lance T. Harmon. Mr. Harmon is admitted and licensed to practice law in Colorado (Attorney Registration No. 27598). Mr. Harmon is a member in good standing of the Bar of the State of Colorado.

38. The undersigned ALJ finds good cause to grant the Verified Motion of Mr. Bailey to appear pro hac vice on behalf of the Wyoming Electric Cooperatives as requested.
IV.  PROCEDURAL SCHEDULE AND DISCOVERY
39. The procedural schedule contained in the Second Conferral Report was adopted by the Commission in Decision No. C21-0334-I. 
40. The Second Conferral Report contained an agreement by Tri-State and the parties to extend the Proceeding by an additional 130 days and further stipulate to the existence of extraordinary conditions, thus adding 130 more days as permitted by § 40-6-109.5(5), C.R.S.  This Decision shall memorialize the finding of extraordinary conditions and shall extend the deadline for a Commission decision 130 days pursuant to § 40-6-109.5(5), C.R.S.  
41. The parties have agreed to the following procedural schedule:

Supplemental Direct Testimony w/ scenarios``
September 28, 2021

Answer Testimony & Exhibits

November 23, 2021
Rebuttal/Cross Answer Testimony & Exhibits
January 4, 2022
Stipulations & Settlement Agreements

January 18, 2022
Witness Order & Estimated Cross Time

January 24, 2022
Evidentiary Hearing 
January 31 – February 4, 2022
Statements of Position  

February 25, 2022
42. The Parties also agreed to the following discovery procedures:

a.
Discovery on Tri-State’s current direct and supplemental direct testimony will pause as of May 28, 2021, to allow Tri-State to dedicate its resources to modeling the additional scenarios and preparing its Second Supplemental Direct Testimony. Accordingly, May 28, 2021, will be the last date on which to propound further discovery to Tri-State, and 
Tri-State agrees to respond to discovery requests pending as of that date.
b.
Discovery following this pause will resume upon the filing of Tri-State’s Second Supplemental Direct Testimony. Such resumed discovery may address Tri-State’s Direct, First Supplemental Direct, and Second Supplemental Direct Testimony (i.e., all of Tri-State’s direct case.
c.
Discovery on Tri-State’s direct case concludes on the date when Answer Testimony is filed.
d.
Responses to discovery related to direct and answer testimony are due within ten (10) business days of the issuance of the discovery requests.
e.
Discovery on answer testimony concludes on the date rebuttal/cross-answer is filed.
f.
Discovery after the rebuttal/cross-answer testimony deadline will be limited to rebuttal and cross-answer testimony only. Responses to discovery related to rebuttal and cross answer testimony are due within seven (7) business days of the issuance of the discovery requests.
g.
The last day on which to propound discovery on rebuttal and cross-answer testimony is seven (7) days before the evidentiary hearing.
V. REMOTE HEARING

43. On March 10, 2020, Colorado Governor Jared Polis declared a state of emergency over the novel coronavirus pandemic (COVID-19). Since then, Colorado State government and the Commission have been working diligently to address how to safely and effectively manage the challenges presented by COVID-19. These efforts have focused on limiting the disruption to the services delivered by the Commission (and other State agencies), while attempting to mitigate the risks to State employees and the public. For example, the Commission has been conducting its Weekly Meetings remotely, and the Commission has asked members of the public not to attend meetings in person, but to view them by webcast. Finally, public access to the building containing the Commission’s offices and hearing rooms has been restricted and no date has been set for access to the hearing rooms.
44.  Under these circumstances, the hearing in this proceeding shall be conducted as a remote hearing at which the participants will appear from remote locations. The ALJ finds that holding a remote hearing is consistent with current public health advisories to prevent the spread of COVID-19. The ALJ concludes that it is in the public interest to hold the hearing in this proceeding as a remote hearing. 
45. Attachment A to this Decision provides the requirements and information addressing how to use the Zoom platform for participating in the remote hearing. 
46. Should the conditions change, the hearing may be converted from a video conference to a live hearing at the Commission offices.
VI. ELECTRONIC EXHIBITS

47. The presentation of evidence at the hearing shall be done through electronic exhibits to the fullest extent possible. Instructions for the electronic presentation of exhibits at the hearing (and for preparing pre-filed testimony) are included in Attachment B to this Decision.
VII. ORDER

A. It Is Ordered That:

 
1. 
The Motion for Extraordinary Protection of Highly Confidential Information filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) on December 1, 2020 is granted.


2.
The Procedural Schedule as stated above in paragraph 41, is adopted.


3.
An evidentiary hearing is scheduled in this matter as follows:

DATES:
January 31 through February 4, 2022

TIME: 

9:00 a.m.

WEBCAST: 
Commission Hearing Room B

METHOD:
By video conference. A link that will be provided to Parties by email

4.
The parties may not distribute the link, and access or ID code to non-participants.

 
5.
The Motion to Appear Pro Hac Vice as Counsel filed by Wyoming Electric Cooperatives April 13, 2021 on behalf of Henry Bailey is granted.

 
6.
In addition to other requirements of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 (e.g., Rule 1202 regarding pre-filed testimony), all pre-filed hearing exhibits shall be marked for identification and filed in accordance with this Decision, including Attachment B hereto.
1. This Decision is effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Decision No. C20-0155, issued March 10, 2020, Proceeding No. 19R-0408E.


� Decision No. C20-0820, issued November 25, 2020, Proceeding No. 20M-0218E.


� The Conservation Coalition states that it styled its motion as “proposed” because the Commission had not yet addressed permissive interventions at the time the motion was filed.
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