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I. BY THE COMMISSION
A. Statement

1. Through this Decision, the Commission denies the exceptions filed on June 9, 2021 by the Boulder Regional Emergency Telephone Authority (BRETSA) to Decision 
No. R21-0297, issued May 14, 2021, by Administrative Law Judge (ALJ) Robert I. Garvey (Recommended Decision).  
2. The Commission adopts revised rules implementing the provisions of House Bill (HB) 21-1293 (911 Funding Rules), located within the Commission’s Rules Regulating Telecommunications Service and Providers of Telecommunications Service, 4 Code of Colorado Regulations (CCR) 723-2 (Telecom Rules) at 4 CCR 723-2-2002 et seq.  The adopted 
911 Funding Rules are attached to this Decision in legislative format (i.e., strikeout/underline) as Attachment A, and in final format as Attachment B. 
B. Background

3. On July 10, 2020, Governor Jared Polis signed HB 20-1293, which provided comprehensive updates to Colorado 9-1-1 funding through changes in §§ 24-33.5-2103, 
25-3.5-903, 29-11-100 to -107, 39-21-113 and 119.5, and 40-2-131, C.R.S. Among its revisions, HB 20-1293 provides the Commission with additional authorities and duties in regulating 
9-1-1 service funding in the state, immediately requiring the Commission to set a new statewide 9-1-1 surcharge by October 1, 2020, to take effect on January 1, 2021. 

4. In order to implement HB 20-1293 timely, temporary rules were implemented in Proceeding No. 20R-0335T to establish, by October 1, 2020, the process by which the Commission would propose and approve the threshold at which Applications are required for increasing Emergency Telephone Charges by a Governing body; the rate of the state 
9-1-1 Surcharge; the wireless prepaid 9-1-1 charge; and a distribution schedule for the disbursement of state 9-1-1 surcharge funds to the 9-1-1 governing bodies.
 Temporary rules further established the processes for remittance and distribution procedures required by 
HB 20-1293 to take effect no later than January 1, 2021.

5. While temporary rules provided processes for the necessary and timely implementation of HB 20-1293 in the near term, at the same time the Commission commenced stakeholder processes through workshops conducted by Staff of the Commission (Staff) from October of 2020 through January of 2021 to seek input on permanent implementation of the requirements of HB 20-1293. 

6. On March 4, 2021, the Commission commenced this rulemaking through a Notice of Proposed Rulemaking (NOPR) issued as Decision No. C21-0118.  Based on input from the stakeholder workshop process, the NOPR proposed to amend several existing sections of the rules as well as to establish several new sections to implement the provisions of HB 20-1293. The NOPR largely proposed suggested consensus revisions resulting from the stakeholder workshops, including permanent adoption of the processes provided through the temporary rules to reach determinations required by October 1, and January 1, in addition to the processes to resolve disputes, provide audit, and if necessary, impose penalties required by HB 20-1293.  

7. The NOPR adopted a schedule for filing comments and invited interested participants to file initial comments no later than March 22, 2021 and requested reply comments no later than April 5, 2021. The Commission referred this matter to an ALJ to preside over rulemaking hearings and for the issuance of a recommended decision. A public rulemaking hearing was scheduled for April 19, 2021. At the conclusion of the hearing, additional written comments and replies to comments were allowed. 

8. In Decision No. R21-0297, issued on May 20, 2021, the ALJ issued a Recommended Decision proposing adopted rules. In his Recommended Decision, the assigned ALJ commended participants and Staff, noting that almost all issues had been resolved prior to the rulemaking hearing. The Recommended Decision therefore proposes adoption of rules that are significantly similar to the rules initially proposed in the NOPR based on stakeholder workshops, but also incorporated changes considering comments made through the rulemaking proceeding. 

C. Exceptions to Recommended Decision

9. On June 9, 2021, BRETSA filed exceptions to the Recommended Decision and to the proposed rules attached to that decision. Specifically, BRETSA objected to provisions related to Rules 2149(a)(II) and 2151(e)(I). BRETSA’s arguments are twofold and consistent with its arguments that were considered and rejected by the ALJ: (1) BRETSA objects to the listed reporting requirements in Rule 2149(a)(II)(A) through (J), arguing that these reporting requirements are not required by state law and could become inconsistent with federal reporting, or otherwise create unintended consequences; and (2) BRETSA requests that the Commission extend the deadline for annual approval of a request for an increase in concurrent sessions from August 1 to October 1 each year. 

10. No other participants filed exceptions to the Recommended Decision. 
1. Rule 2149 – Annual Data Collection from 9-1-1 Governing Bodies 

11. Rule 2149 implements provisions of § 29-11-102(3) and (4), C.R.S., which requires governing bodies: (1) to keep on file with the Commission, an accurate and current description or geographic information system (GIS) data set representing the boundaries of its governing body jurisdiction(s), or other GIS layers as required; and (2) to comply with annual reporting requirements established by the Commission in order to assist the Commission in meeting federal reporting requirements and data requests and to gather information for inclusion in the annual report to the Colorado Legislature (Legislature) described in § 40-2-131, C.R.S. 

12. Section 40-2-131, C.R.S., requires that each September 15, the Commission publish a “State of 911” report to the General Assembly. The report must provide an overall understanding of the state of 9-1-1 service in Colorado and must address, at a minimum, a series of listed requirements, including the current statewide structure, technology, and general operations of 9-1-1 service in Colorado;
 9-1-1 network reliability and resilience;
 state planning for, transition to, and implementation of next generation 9-1-1;
 and a discussion of 
9-1-1 funding and fiscal outlook, including current funding sources and whether they are adequate for 9-1-1 service in the state, and potential funding mechanisms for the transition to and implementation of next generation 9-1-1.

13. Through his Recommended Decision, the ALJ recommends including a list of enumerated reporting requirements in Rule 2149(a)(II)(A) through (J) that address funding and 9-1-1 system operations. The ALJ rejected BRETSA’s arguments that recommended deleting in their entirety, data elements required in the annual data collection found in Rule 2149(a)(II). The ALJ found that the listed elements are required by an annual State of 9-1-1 Report to the General Assembly in § 40-2-131, C.R.S. However, the ALJ agreed to remove a previously included 
Rule 2149(a)(II)(K), that required “other information as recommended by the 9-1-1 Advisory Task Force.” BRETSA argued this requirement was improper “because it delegates authority to the Task Force.” The ALJ agreed to strike the listed requirement in subsection (K) “to avoid the appearance of the Commission improperly delegating authority to the Task Force,” but noted that the list was not exhaustive of the information the Commission could request. 
 
a. Exceptions
14. Through its Exceptions, BRETSA renews its arguments that Rule 2149(a)(II)(A)-(J) should be deleted. Consistent with arguments rejected before the ALJ, BRETSA claims that, because the list of items requested by federal agencies from the Commission may change over time, the list of items included in the Commission’s annual data collection from the 9-1-1 governing bodies in Section 2149(a)(II)(A)-(J) may become over- or under-inclusive. BRETSA further argues that these data elements are not all required for the Commission’s annual State of 9-1-1 Report to the General Assembly in § 40-2-131, C.R.S.

15. BRETSA also disagrees with the commentary provided by the ALJ in the Recommended Decision in striking language in Rule 2149(a)(II)(K), claiming that the ALJ’s reasoning is improper because it “may be taken to hold” that the Commission’s authority to propound data requests from Governing Bodies is not circumscribed by statute. 
b. Findings and Conclusions

We disagree with BRETSA’s arguments, which were considered and properly rejected by the ALJ. The enumerated list of data elements in Rule 2149(a)(II) are both relevant 

16. and necessary for the completion of the Commission’s annual State of 9-1-1 Report to the General Assembly. That federal requirements may change does not affect the importance of the listed items for the Commission to appropriately report 9-1-1 funding and other information as required by § 40-2-131, C.R.S. We are not convinced that speculative unintended consequences should deter the Commission from having the rule include important and necessary information that it will expect in governing body reports. 

17. The majority of the data elements include those related to the funding of 
9-1-1 services in Colorado,
 as required for inclusion in the State of 9-1-1 Report under 
§ 40-2-131(1)(g), C.R.S. Through the proposed rule, the reports must include, among other enumerated items, the current emergency telephone charge rate; number of employees funded with state funding mechanisms; total costs of service; total revenues received from state funding mechanisms; the amount of funding spent on next generation 9-1-1 and cybersecurity programs; and the sources beyond state funding to fund operations and equipment.  The collection of this information is necessary to provide an accurate funding and fiscal outlook to the General Assembly. 

In addition, data element (E) that requires a statement indicating whether any 
9-1-1 funds “were used for purposes other than those allowed pursuant to § 29-11-104, C.R.S.” is pertinent for the same reason; i.e., for the Commission to provide an appropriate and accurate funding and fiscal outlook to the General Assembly. For example, if 9-1-1 funds are being used for purposes other than those designated in statute, that has a direct impact on whether or not 

18. 9-1-1 funding will be available for the purposes enumerated in § 29-11-104, C.R.S.
 This information is pertinent to the required report to the Legislature on the 9-1-1 funding and fiscal outlook, including whether funding sources are adequate for 9-1-1 service in the state.

19. Items required in Rule 2149(a)(II)(I) and (J) that request the number of call taker positions at each Public Safety Answering Point (PSAP) and the total number of text-to-911 calls received at the PSAPs, respectively, are relevant to the requirement in § 40-2-131(1)(b), C.R.S., which requires the Commission to include in its annual State of 9-1-1 Report to the General Assembly “[t]he current statewide structure, technology, and general operations of 911 service in Colorado” [emphasis added]. 

20. We agree with the ALJ that the enumerated elements required in proposed 
Rule 2149(a)(II) are relevant to the requirements in § 40-2-131, C.R.S., in providing the required report to the General Assembly each September 15. Because these elements are pertinent to state reporting requirements, whether at some point they are over or under-inclusive for federal reporting purposes is immaterial. We therefore reject BRETSA’s arguments that the rule should be revised for the same reasons articulated in the Recommended Decision. 

21.  We also disagree with BRETSA that the dicta in striking proposed 
Rule 2149(a)(II)(K) will be misconstrued. The ALJ’s reasoning clearly states that proposed 
Rule 2149(a)(II)(K) was removed to avoid the appearance of improper delegation of authority to the Task Force. We therefore deny exceptions on this point as well and decline to revise or otherwise clarify the Recommended Decision. 
2. Rule 2151 – Use and Distribution of 9-1-1 Surcharge Trust Cash Fund
22. Proposed Rule 2151(e) describes the process by which a governing body may file an application with the Commission to increase its number of concurrent sessions for the purposes of the distribution of funds under this rule. As proposed in the NOPR, Rule 2151(e)(I) required such applications to be filed with the Commission by June 1 of each year to be considered in the revision of the percentages for distribution of funds, which statute requires completion by October 1 of each year.
 Applications received after June 1 would be considered in the following year’s percentages for fund distribution.

23. In its comments to the NOPR, BRETSA argued that this June 1 filing deadline should be replaced with an October 1 deadline. In the Recommended Decision, ALJ Garvey agreed that a later deadline would be more appropriate than a June 1 filing deadline, but found that it was unreasonable for the deadline to be October 1, which is the same date that the percentage schedule is statutorily due to be issued by the Commission. As a result, the rules attached to the Recommended Decision recommend revising this June 1 filing deadline to a grant deadline of August 1, partially acceding to BRETSA’s request but still giving Commission Staff time to include those changes in the percentage calculations to be considered by the Commission and issued by October 1.

c. Exceptions
24. BRETSA argues in its Exceptions that the calculation of the percentages is a “simple matter.” Based on this reasoning, BRETSA argues that the deadline should be closer to October 1 than the August 1 deadline established in the Recommended Decision but does not provide a proposed date that it believes should be acceptable.

d. Findings and Conclusions

25. We disagree that the August 1 deadline in Rule 2151(e)(I), should be moved to a date closer to October 1. Proposed Rule 2148(a) requires the Commission to initiate a proceeding on or before August 1 of each year to, among other things, establish the percentages for distribution of 9-1-1 surcharge funds in the following calendar year. These percentages are established based on the number of concurrent sessions being purchased by each governing body. Moving the deadline to increase the number of concurrent sessions for which a governing body is receiving funds to a date beyond August 1 each year would likely result in the Commission and its Staff having to simultaneously conduct both the proceeding establishing the percentages, and one or more proceedings regarding applications affecting those percentages. This is inefficient and unnecessary. Any concurrent session changes approved by the Commission after August 1 can be considered in the following year’s calculations, and the rule provides ample notice of the timeframe by which concurrent session applications will be considered in a given year’s October 1 calculations. 

26. We find the grant of the deadline of August 1 established by the Recommended Decision to be appropriate. BRETSA’s exceptions are denied. 

II. ORDER

A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R21-0297, filed by Boulder Regional Emergency Telephone Service Authority on June 9, 2021, are denied, consistent with the discussion above.

2. The Rules Implementing House Bill 20-1293 and the Mechanism for the 
9-1-1 Statewide Surcharge Mechanism, 4 Code of Colorado Regulations 723-2, contained in legislative (i.e., strikeout/underline) format (Attachment A), and final format (Attachment B) are adopted, with additional non-substantive changes to correct typographical errors, and are available through the Commission’s Electronic Filings system at:

https://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=21R-0099T
3. Subject to a filing of an application for rehearing, reargument, or reconsideration, the opinion of the Attorney General of the State of Colorado shall be obtained regarding constitutionality and legality of the rules as finally adopted.  A copy of the final, adopted rules shall be filed with the Office of the Secretary of State. The rules shall be effective 20 days after publication in The Colorado Register by the Office of the Secretary of State.

4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 21, 2021.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ERIC BLANK
________________________________


JOHN GAVAN
________________________________


MEGAN M. GILMAN
________________________________
                                        Commissioners




� See Decision No. C20-0599, issued August 17, 2020, Proceeding No. 20R-0335T; and Decision �No. C20-0690, September 29, 2020, Proceeding No. 20M-0337T.


�  See Proceeding No. 20R-0480T, Decision No. C20-0795, issued November 10, 2020.


� § 40-2-131(1)(b), C.R.S.


� § 40-2-131(1)(c), C.R.S.


� § 40-2-131(1)(f), C.R.S.


� § 40-2-131(1)(g), C.R.S.


� Recommended Decision, at ¶ 51. 


� Specifically, elements listed in Rule 2149(a)(II) (A) – (D) and (F) – (H).


� We also disagree that Rule 2149(a)(II)(E) should be deleted because of the hypothetical scenario �proposed by BRETSA that responding to this question may put governing bodies or the state in jeopardy of being ineligible to receive funding. The current federal 9-1-1 grant program in which Colorado is participating required Commission Staff to certify that funds have not been diverted for certain purposes. See Federal grant opportunity NHTSA-NTIA-911-GRANT-PROGRAM-2018 (stating that “no taxing jurisdiction in the State that will receive �911 grant funds has diverted any portion of the designated 911 charges for any purpose other than the purposes for which such charges are designated or presented from the time period 180 days preceding the date of the application.”). Being unable to certify to that no 9-1-1 governing bodies have diverted any 9-1-1 funds would make the state ineligible for future grant opportunities.


� § 40-2-131(1)(g), C.R.S.


� See § 29-11-102.3(3)(c)(III), C.R.S.
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