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I. BY THE COMMISSION
A. Statement

1. This Decision grants the Motion for Implementation of Decision Complying with District Court Order (Motion to Implement District Court Order) filed by Public Service Company of Colorado (Public Service or Company) on February 25, 2021.  

2. Public Service requests that the Commission comply with a District Court Order
 stemming from this rate case by issuing a decision that provides for inclusion of the Company’s prepaid pension asset in rate base with an applicable return calculated using the Company’s weighted average cost of capital (WACC), effective from January 1, 2018 through November 1, 2020.

3. Consistent with the discussion below, we authorize Public Service to recover $10,106,517 over 12 months from January 1, 2022 through December 31, 2022 through a General Rate Schedule Adjustment (GRSA) in accordance with the expected implementation of the District Court Order. 

B. Discussion

4. On June 2, 2017, Public Service filed Advice Letter No. 912-Gas to initiate a Phase I rate case in this Proceeding. Public Service sought to increase its gas revenues through a combination of proposed increases in base rates through a Multi-Year Plan (MYP) covering the years 2018 through 2020.  Public Service proposed the MYP in the form of three step increases in a GRSA in 2018, 2019, and 2020, and a roll-in of $93.9 million in Pipeline System Integrity Adjustment (PSIA) costs in 2019.
  The revenue requirements each year of the MYP were based on cost of service studies using Future Test Years. If the MYP had been approved by 
the Commission without modification, the proposed increases in base rates through the implementation of the GRSAs would have allowed Public Service to recover approximately $139.6 million of additional revenues, net of the PSIA amount, over the three years. 

5. A complete procedural history of this Proceeding is provided in Decision 
Nos. R18-0318-I, issued on May 11, 2018, and C18-1158, issued on December 21, 2018.

6. As relevant to the Motion to Implement District Court Order, Public Service was granted substantial relief through provisional rates for effect on January 1, 2018 in the full amount of the GRSA sought in the first year of the MYP, or 33.64 percent, consistent with procedures adopted by the assigned Administrative Law Judge (ALJ) and set forth in Decision No. R17-0723-I issued September 1, 2017.  The adoption of provisional rates allowed for an evidentiary hearing before the ALJ as late as December 2017, notwithstanding the filing of the case six months earlier.

On February 26, 2018, Public Service filed Advice Letter No. 924-Gas in Proceeding No. 18AL-0125G to implement further revised provisional rates effective March 1, 2018, pursuant to Decision No. R18-0114-I issued in this proceeding on February 14, 2018.  The filing reduced the provisional GRSA that took effect on January 1, 2018 from 33.64 percent to 28.41 percent to reflect, on a preliminary basis, the reduction in the Company’s base rate revenue 

7. requirements caused by the Federal Tax Cuts and Jobs Act (TCJA) signed into law on 
December 22, 2017, shortly after the hearings before the ALJ.
8. By Decision No. R18-0318-I issued on May 11, 2018, the ALJ addressed in an interim decision immediately appealable by the parties, the various issues raised by the parties with respect to the Advice Letter No. 912-Gas filing except for the impacts of the TCJA, which was left for the Commission to address in a separate additional hearing.  The ALJ’s 127-page recommended decision rejected the Company’s proposed MYP and instead authorized Public Service to put into place a single GRSA calculated using a Historic Test Year of calendar year 2016 with known and measurable adjustments through calendar year 2017.

9. By Decision No. C18-0736-I, issued on August 29, 2018, the Commission addressed the parties’ challenges to Decision No. R18-0318-I.  Notably, the Commission upheld the ALJ’s rejection of the Company’s proposed MYP and instead directed Public Service to implement a single step increase in a GRSA of 24.19 percent.  The approved GRSA was set to enable Public Service to increase its base rate revenues on a provisional basis by $26,527,820 for effect on September 1, 2018, an amount which continued to reflect the preliminary $20 million reduction in annual revenue requirements attributed to the TCJA.  

10. On December 21, 2018, after conducting a second evidentiary hearing to examine more closely the impacts of the TCJA, the Commission issued Decision No. C18-1158, which permanently suspended the effective date of the tariff sheets filed by Public Service under Advice Letter No. 912-Gas and established final rates, for effect on January 1, 2019, in accordance with Decision Nos. R18-0318-I and C18-0736-I, and the findings and directives set forth in Decision No. C18-1158 addressing TCJA impacts. 

11. On January 9, 2019, Public Service filed an Application for Rehearing, Reargument, and Reconsideration of Decision No. C18-1158 (Application for RRR).  Among the numerous issues Public Service contested, the Company requested that the Commission reconsider decisions related to the exclusion of the prepaid pension from rate base, the single issue raised by Public Service in its Motion to Implement District Court Order.

12. On March 11, 2019, by Decision No. C19-0232, the Commission denied Public Service’s Application for RRR. That decision left in place without modification, the rates Public Service filed for effect on January 1, 2019.

C. Treatment of the Prepaid Pension Asset
13. As explained in Decision No. R18-0318-I, the prepaid pension asset is the difference between: (1) the cumulative expense calculated since the pension plan’s inception and recovered from ratepayers; and (2) Public Service’s cumulative cash contributions to the pension trust since the plan’s inception.  The ALJ stated that, because the cumulative contributions exceed the cumulative pension expense, a prepaid asset had been created, and historically, this regulatory asset had been included by the Company as a component of its rate base.
14. Public Service argued in this Proceeding that the prepaid pension asset should remain in rate base and earn a return calculated using the Company’s WACC, because that level of return was the standard treatment of prepayments, as demonstrated by the Commission’s long-standing practice to allow the prepaid pension asset to be included in rate base and to earn a WACC return.  
15. Public Service also argued in this Proceeding that ratepayers benefit from the prepaid pension asset regardless of whether the expected return on the asset exceeds or falls below the WACC.  The Company further claimed that the record in this Proceeding does not support deviating from using the WACC as the level of return or modifying the return by granting a return set at the Company’s cost of debt.
16. In response to Public Service’s proposed treatment of the prepaid pension asset, Staff of the Colorado Public Utilities Commission (Staff) argued that the Commission should remove the prepaid pension asset from rate base because prepayments to the pension plan are unlike other prepayments.   According to Staff, the Company had never requested reimbursement for the associated costs and the prepaid pension costs are not depreciable or amortized ratably through the business cycle like prepaid insurance or property tax.   Staff also asserted that, in the absence of the pension amortization put in place as a result of the Company’s previous rate case, there would have been no plan to eliminate the claimed regulatory asset.  Staff also argued that it was inappropriate for Public Service to ask ratepayers to pay over $3 million annually for a WACC-based return on the prepaid asset (including on the monthly amortization amount) because the pension plans are underfunded.

17. The ALJ denied Staff’s proposal to remove the prepaid pension asset from rate base in Decision No. R18-0318-I, stating that Staff did not provide sufficient evidence to warrant a change in the long-standing Commission practice of including this asset in rate base.  However, the ALJ also denied Public Service’s proposal to change the return it earns on the prepaid pension asset to the WACC from its cost of debt, as the cost of debt was used in the Company’s previous rate cases in Proceeding Nos. 14AL-0660E and 15AL-0135G.  The ALJ concluded that the Company had has not provided sufficient evidence as to why the cost of debt is not a reasonable rate of return for this asset.

18. In consideration of Public Service’s exceptions to Decision No. R18-0318-I, the Commission noted Staff’s assertion that Public Service is the only Colorado utility allowed to include a prepaid pension asset in its rate base, citing, for example, Proceeding No. 17AL-0429G in which the Commission excluded a prepaid pension asset from rate base for Atmos Energy Corporation. The Commission further noted Staff’s argument that Public Service profits from the underfunding of the pension and highlighted Staff’s explanation that the revenues received by the Company for return on this asset do not improve the funded status of the pension plan nor help fund the pension benefit for employees but rather only serves to increase the Company’s earnings.  Siding with Staff’s position in the case, Decision No. C18-0736-I rejected both the Company’s request to include the prepaid pension asset in rate base with the earnings calculated using the WACC, and the ALJ’s determination to include in the asset in rate base but to calculate the return on the Company’s cost of long-term debt.  The Commission instead directed Public Service, consistent with the Commission’s practice for other Colorado utilities, to remove the prepaid pension asset from rate base.  

19. Finally, in consideration of the Company’s Application for RRR, the Commission again rejected the Company’s request to include the prepaid pension asset in rate base and to earn the WACC on the regulatory asset in Decision No. C19-0232.  The Commission held to its previous determination to adopt the position advocated by Staff, concluding that to be consistent with the rate base treatment for other Colorado utilities, the prepaid pension asset would be excluded from the Company’s rate base.

D. Motion to Implement District Court Order
20. In the Motion to Implement District Court Order, Public Service explains that after the Commission’s denial of the Company’s Application for RRR, the Company sought review by the District Court pursuant to § 40-6-115, C.R.S., arguing that the Commission committed a reversible error by excluding the net prepaid pension asset from rate base and by denying Public Service an opportunity to earn a WACC return on the asset.
21. Public Service states that in the District Court’s May 2020 order in Pub. Serv. Co. of Colo. v. Colo. Pub. Utils. Comm’n, No. 19-CV-31427, the District Court set aside the Commission’s determination to exclude the pension asset from the Company’s rate base.  Public Service concludes that the District Court recognized the “constitutional command that regulated utilities must be permitted to earn ‘a reasonable return on the value of the property used at the time it is being used to render the service…”
 and that excluding the pension asset from rate base would “deprive [Public Service] and its shareholders of their constitutional right to earn a reasonable return on their investment.”
 
22. Public Service further quotes the District Court order that states:
[T]he evidence was undisputed that this defined-benefits pension plan contributed to the service-producing activities of [Public Service]. Any prepayments therefore likewise contributed to the service-producing activities of [Public Service]. Because [Public Service] is constitutionally entitled to a reasonable return on its service-producing assets, it is constitutionally entitled to a reasonable return on its pension payments.

23. Public Service further states that the District Court concluded that the Commission’s decision to exclude the prepaid pension asset in rate base “was conclusory, unsupported by the record, and an abuse of discretion.”
  Public Service thus concludes that the District Court Order recognized that the Company was entitled to a WACC return on the asset.
24. Public Service requests that the Commission comply with the District Court Order by issuing a decision that provides for inclusion of the Company's prepaid pension asset in rate base with an applicable return calculated using the Company’s WACC, effective from January 1, 2018 through November 1, 2020.  Specifically, Public Service seeks authority to recover $10,106,517 over 12 months from January 1, 2022 through December 31, 2022 through a GRSA. 
25. In response to the Motion to Implement District Court Order filed March 11, 2021, the Colorado Office of Consumer Counsel (OCC) argues that the District Court order does not compel the Commission to authorize a return at the WACC and contends that Decision 
No. R18-0318-I and statements upon conferral to the motion support a cost of debt return.  The OCC also points to other rate cases where the Commission authorized a cost of debt return on the prepaid pension asset.  
E. Findings and Conclusions

26. We agree with Public Service that the District Court Order compels the Commission to offer a return on the Company’s prepaid pension asset in this instance. We also conclude that the WACC is the only available return sufficiently supported in the record of this Proceeding to apply as the return to the regulatory asset.   We therefore grant the Motion to Implement District Court Order and authorize Public Service to put into effect a GRSA to recover, over the 12 months January 1, 2022 through December 31, 2022, the calculated return on the prepaid pension asset using the Company’s WACC of $10,106,517.  
27. While we generally agree with the OCC that the District Court Order does not compel the Commission to authorize a return at the WACC, we conclude that the record in this Proceeding, when viewed through the lens of the District Court Order, fails to sufficiently support the ALJ’s conclusion that a rate of return set at the Company’s cost of debt return was warranted for the prepaid pension asset.  Furthermore, the OCC’s citation of other cases and its references to the Recommended Decision and the statements from conferrals set forth in the Motion to Implement District Court Order are not evidence in the record in this Proceeding upon which to determine the rate of return on the prepaid pension asset.
28. The granting of the motion sets no precedent regarding any of the ratemaking practices the Commission may employ in future rate cases.
II. ORDER  

A. The Commission Orders That:  
1. The Motion for Implementation of Decision Complying with District Court Order filed by Public Service Company of Colorado (Public Service) on February 25, 2021 is granted, consistent with the discussion above.

2. Public Service shall file tariff sheets to implement a General Rate Schedule Adjustment calculated to recover $10,106,517 over 12 months from January 1, 2022 through December 31, 2022, consistent with the discussion above.  Public Service shall file the advice letter compliance filing in a separate proceeding and on not less than two business days’ notice. 

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

4. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 9, 2021.
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� Pub. Serv. Co. of Colo. v. Colo. Pub. Utils. Comm’n, No. 19-CV-31427 (Colo. Dist. Ct. Denver Cty. �Mar. 12, 2020).


� No PSIA revenue requirements from prior years were rolled-in to base rates as part of this Proceeding, �as explained by Public Service in Advice Letter No. 936-Gas, filed on November 15, 2018 in Proceeding �No. 18AL-0803G.  The 2019 PSIA revenue requirement included an increase of $8.4 million above the annual PSIA revenues expected to be collected from the PSIA in effect prior to January 1, 2019.


� Motion to Implement District Court Order at pp. 10 and 11.


� Id. at p. 11.


� Id.


� Id.
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