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I. BY THE COMMISSION

A. Statement

1. On March 31, 2021, Public Service Company of Colorado (Public Service or Company) filed a Verified Application for Approval of its 2021 Electric Resource Plan and Clean Energy Plan (Application). The Company’s Application seeks Commission approval of Phase I of the Company’s 2021 Electric Resource Plan (ERP) and Clean Energy Plan (CEP). This is Public Service’s inaugural CEP, by which it seeks to meet mandatory clean energy targets.

2. Through this Decision, we address the Consensus Procedural Schedule and Discovery Procedures (Consensus Schedule) that Public Service filed on June 17, 2021, on behalf of all of the parties to this proceeding.
 
3. Consistent with the discussion below, we: (1) adopt, with modifications, the schedule that the parties propose in the Consensus Schedule; (2) schedule a four-day evidentiary hearing in Phase I of this matter; (3) extend the decision deadline in this Proceeding pursuant to § 40-6-109.5(1), C.R.S.; (4) adopt the parties’ proposed discovery process; (5) refer discovery disputes and motions for extraordinary protection to an Administrative Law Judge (ALJ); and 
(6) solicit briefs addressing Phase II procedures. 
B. Application 

4. Public Service filed its Application in accordance with the Commission’s 
ERP Rules set forth at 4 Code of Colorado Regulations (CCR) 723-3-3600, et seq. of the Commission’s Rules Regulating Electric Utilities, as well as Senate Bill (SB) 19-236 and House Bill (HB) 19-1261.  
5. The provisions in SB 19-236, codified in § 40-2-125.5, C.R.S., are designed as an overlay to the Commission’s existing ERP process and establish clean energy targets of 
80 percent reduction of carbon dioxide emissions by 2030 and the goal of producing electricity from 100 percent clean energy resources by 2050, using a 2005 baseline. Under SB 19-236, the “actions and investments” needed to meet the clean energy targets must be set forth in a CEP.
 In addition, § 40-2-125.5(4)(a)(III), C.R.S., states that the utility must “clearly distinguish” between the set of resources necessary to meet customer demands in the resource acquisition period and the additional CEP actions that may be undertaken to meet the clean energy targets.
 Such CEP actions may include plant retirements, “changes in system operation,” or “any other necessary action.”
 SB 19-236 provides that the incremental costs of CEP activities as compared to the ERP shall be recovered through the CEP revenue rider, as deemed prudent by the Commission.

6. The Colorado Air Quality Control Commission (AQCC) within the Colorado Department of Public Health and Environment (CDPHE) must promulgate rules and regulations necessary to ensure progress toward a 26 percent reduction in statewide greenhouse gas pollution by 2025, a 50 percent reduction by 2030, and a 90 percent reduction by 2050, relative to 2005 statewide levels pursuant to HB 19-1261, as codified at §§ 25-7-102, 25-7-103, and 25-7-105, C.R.S.  Notably, § 25-7-105(1)(e)(VIII)(C), C.R.S., prohibits the AQCC from mandating greenhouse gas emission reductions by 2030 more than is required under a Commission-approved CEP. 
7. As explained in Decision No. C21-0315-I, which set this matter for hearing, the Commission’s ERP Rules require a regular, periodic examination of an electric utility’s energy sales and demand forecasts as compared to an assessment of its existing resources to ensure that sufficient generation will be available to meet customer needs in the future. The ERP process includes two phases. In Phase I, the Commission reviews and may approve, or approve with modifications, the utility’s plan to acquire new utility resources. In Phase II, the utility brings forward actual portfolios assembled from bids provided during the competitive acquisition process, and the Commission determines whether the utility should be granted a presumption of prudence for pursuing the acquisition of particular resources.

8. Decision No. C21-0315-I also states that a Phase I hearing is required for the Commission to administer the Phase II ERP process as set forth in Commission rules.  The Commission noted that, consistent with past ERP proceedings, a “Phase II” decision is rendered in accordance with Rule 4 CCR 723-3-3613(h), which states: “Within 90 days after the receipt of the utility’s 120-day report under paragraph 3613(d), the Commission shall issue a written decision approving, conditioning, modifying, or rejecting the utility’s preferred cost-effective resource plan, which decision shall establish the final cost-effective resource plan.” 

9. In accordance with SB 19-236, the Company’s ERP filing contains a CEP designed to meet the mandatory clean energy target of achieving by 2030, an 80 percent reduction in CO2 emissions using a 2005 baseline.
 Moreover, Public Service sets forth several requested approvals related to what appear to be CEP actions necessary to meet the clean energy targets of SB 19-236. For example, Public Service requests that the Commission approve the Company’s plan to convert the Pawnee coal plant to natural gas by the end of 2028 and to reduce operations of Comanche 3 to an approximately 33 percent capacity factor beginning in 2030.
 Similarly, Public Service seeks approval to initiate the CEP rider after the issuance of the 
Phase II decision in this Proceeding.

C. Phase I Procedural Schedule and Extension of Decision Deadline

10. By Decision No. C21-0315-I, the Commission directed Public Service to confer with the parties and file a proposed procedural schedule no later than June 18, 2021. 
11. As noted above, Public Service timely filed the Consensus Schedule on June 17, 2021. In the Consensus Schedule, Public Service states that the parties agree to a procedural schedule, which includes the following:
	Initial Verification Report Filed by Colorado Department of Public Health and Environment (CDPHE)
	June 25, 2021

	Answer Testimony
	September 13, 2021

	Rebuttal and Cross-Answer Testimony
	October 14, 2021

	File Jointly Proposed Independent Evaluator 
	November 1, 2021

	Stipulations and Settlement Agreements
	November 3, 2021

	Prehearing Motions
	November 5, 2021

	Responses to Prehearing Motions, Corrections to Pre-Filed Testimony and Exhibits, Cross-Examination Matrix
	November 10, 2021

	En banc Evidentiary Hearing
	November 15-19, 22-23, 2021

	Statements of Position
	December 15, 2021


12. Public Service notes in the Consensus Schedule that, in addition to the seven days reserved for an en banc evidentiary hearing, the parties agree to an extension of hearing day timeframes beyond 5:00 p.m. or to start earlier than usual, as the Commission deems necessary.
 Also, the parties’ proposed procedural schedule references a public comment hearing but leaves the date for such a public comment hearing to the Commission’s determination. 

13. The Commission appreciates the conferral efforts that resulted in an uncontested proposed procedural schedule and will largely adopt, with certain modifications, the parties’ proposed deadlines set forth above. The primary modification we make to the procedural schedule concerns the proposed Phase I hearing dates. The last three dates that the parties proposed for the evidentiary hearing (November 19, November 22, and November 23) are infeasible. At this point, we will simply schedule the Phase I hearing for the first four days as proposed by the parties—November 15 through 18, 2021. As explained below, the Commission is considering the need to convene a Phase II evidentiary hearing, which might impact the number of days necessary for the Phase I evidentiary hearing. Accordingly, we encourage Public Service to confer with the parties to determine if there is consensus on the need for additional days for a Phase I evidentiary hearing and, if appropriate, propose any such additional days in a future filing.
 

14. The offices of the Colorado Department of Regulatory Agencies, of which the Commission is a part, are presently scheduled to begin gradually reopening on October 5, 2021. Therefore, it is possible that the Commission will hold this Proceeding’s Phase I evidentiary hearing in-person. Because of the current uncertainty regarding the feasibility of an in-person hearing, we will defer establishing the format of the Phase I evidentiary hearing to a separate future decision.  
15. Likewise, due to changing COVID restrictions, the format and dates for any public comment hearings will be addressed in a separate future decision.

16. Finally, in Decision No. C21-0395-I issued July 2, 2021, we directed Public Service to file Supplemental Direct Testimony addressing certain topics no later than July 30, 2021. For the sake of clarity, we expressly incorporate this July 30, 2021, deadline into the procedural schedule established through this Decision. 
17. In order to accommodate the parties’ proposed schedule that the Commission adopts through this Decision, we find that the additional time permitted in § 40-6-109.5(1), C.R.S., is required in this Proceeding. We therefore extend the decision deadline in the proceeding by the permitted 130 days allowed by statute.  
D. Discovery Procedures
18. The Consensus Schedule also sets out the discovery procedures upon which the parties agreed. Specifically, the parties agree that Commission Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, will govern discovery in the Proceeding, with two modifications. First, discovery requests and responses will be served electronically. Public Service states 
that this is appropriate because it will promote efficiency and cost savings. Second, all 
non-confidential discovery requests will be served upon each party to the Proceeding, and all non-confidential responses to an individual set of discovery will be served in a single, combined document to all parties. If responses to an individual set of discovery are not served simultaneously, the parties agree to provide all parties with all available responses served on a given day in a single, combined document. However, any discovery responses or requests containing confidential or highly confidential information will be served only on parties that have executed the appropriate non-disclosure agreements. Public Service states that this second modification is appropriate because it will promote efficiency and minimize duplicative discovery requests.  

19. While the parties reached agreement on the discovery procedures, the Consensus Schedule notes that Pueblo County is concerned that the amount of discovery to date in this Proceeding is excessive. Pueblo County states that excessive discovery adds unreasonable cost burdens to intervenors with limited resources and that Pueblo County reserves the right to seek a waiver of Rule 1405 to limit discovery.

20. We adopt the proposed discovery provisions for Phase I as set forth in the Consensus Schedule. We remind the parties, however, to be judicious in their discovery requests. Parties should be mindful of the cost implications of discovery.
 
21. For procedural efficiencies, we refer discovery disputes and motions for extraordinary protection regarding discovery matters to an ALJ.

E. Briefing on Phase II Processes (Phase II Briefs)

22. As set forth above, Public Service has requested approval of both an ERP and a CEP. 

23. Per Rule 3613(h) of the Commission’s ERP Rules, the Commission must issue a written decision within 90 days after the receipt of the utility’s 120-day report in order to “establish the final cost-effective resource plan.” Unlike prior ERP proceedings, however, 
SB 19-236 sets forth new requirements for the approval of a CEP that will require different determinations. For instance, Public Service must use a competitive bidding process to procure any necessary energy resources as identified by the ERP and the CEP.
 After conducting this procurement process, Public Service must “set forth the actions and investments required to fill the additional resource need identified for the [CEP] to satisfy the [2030] clean energy target” of any 80 percent reduction in CO2 emissions from 2005 levels.
 

24. Similarly, the CEP must describe the effect of the actions and investments included in the CEP on the safety, reliability, renewable energy integration, and resilience of electric service in the State of Colorado and must set forth the projected cost of its implementation and anticipated reductions in carbon dioxide and other emissions.

25. Moreover, the Commission must render findings to allow Public Service to own a target of 50 percent of the energy and capacity associated with the clean energy resources and any other energy resources developed or acquired to meet the resource need if the Commission finds the cost of utility or affiliate ownership of the generation assets comes at a reasonable cost and rate impact.
 Again, it appears that these findings would need to be made during Phase II, after the procurement process. 

26. Under the Commission’s typical ERP processes, there would be no evidentiary hearing in Phase II. However, we are cognizant that this is the first proceeding that will implement SB 19-236 and that it is possible additional procedures may be appropriate to make the necessary determinations regarding Public Service’s CEP. Accordingly, we direct the parties to file briefs addressing whether SB 19-236 requires this Commission to hold a Phase II hearing or whether the Commission can make the necessary CEP approvals without a Phase II hearing. These briefs addressing whether a Phase II hearing is necessary (Phase II briefs) shall be filed within three weeks of this Decision.
  
27. In addition, we find that the Consensus Schedule does not fully address the directive in Decision No. C21-0315-I in that it fails to discuss the timelines in Phase II of this Proceeding, including how they relate to CDPHE’s proposed filings and the Company’s timelines in the Colorado Power Pathway (Proceeding No. 21A-0096E). For instance, the Consensus Schedule does not specify when the competitive bidding requests for proposals will issue, when the Phase II CDPHE filings will occur, how the deadlines in the Colorado Power Pathway proceeding might relate to the competitive solicitation and the approvals associated with the CEP components of the ERP, and when a Phase II decision is anticipated. The parties shall address these topics in their Phase II briefs or in a separate pleading filed before the 
Phase II briefs. 

II. ORDER
A. It Is Ordered That:

1. The filing deadlines proposed in the Consensus Procedural Schedule and Discovery Procedures (Consensus Schedule) that Public Service Company of Colorado filed on June 17, 2021 on behalf of the parties to this Proceeding, is adopted, consistent with the discussion above.

2. An evidentiary hearing for Phase I of this Proceeding is scheduled as follows: 

DATES:  
November 15 through 18, 2021
TIMES: 
9:00 a.m. until concluded, but no later than 5:00 p.m. on 
November 15, 16, and 18; and 1:00 p.m. until concluded, but no later than 5:00 p.m. on November 17

Location:
Commission Hearing Room (Webcast)


3. Procedures for the evidentiary hearing will be established by a separate decision.

4. The deadline for a Commission decision is extended an additional 130 days, as permitted in § 40-6-109.5(1), C.R.S. 
5. The parties’ discovery procedures set forth in the Consensus Schedule are adopted, consistent with the discussion above.
6. Discovery disputes and motions for extraordinary protection regarding discovery matters are referred to an Administrative Law Judge.  
7. The parties shall file briefs addressing various Phase II topics, including whether an evidentiary hearing is necessary in Phase II of this Proceeding, within three weeks of this Decision’s effective date, consistent with the discussion above.

8. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 23, 2021.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ERIC BLANK
________________________________


JOHN GAVAN
________________________________


MEGAN M. GILMAN
________________________________
                                        Commissioners




� The Commission previously established the parties to this Proceeding through Decision No. C21-0315-I, issued May 27, 2021. 


�  § 40-2-125.5(4)(a)(II), C.R.S. 


� § 40-2-125.5(4)(a)(III), C.R.S.; see also § 40-2-125.5(4)(a)(IV), C.R.S. (after utilizing a competitive bidding process to procure any energy resources necessary to fill the cumulative resource need, the utility must set forth the actions and investments required to fill the additional resource need identified for the CEP to satisfy the clean energy target). 


� § 40-2-125.5(4)(a)(III), C.R.S.


� § 40-2-125.5(5)(a)(II), C.R.S.


� Hearing Exhibit 101, Attachment AKJ-1 (Volume 1), p. 14. 


� Application, p. 7. 


� Id. 


� Consensus Schedule, pp. 3-4.


� Additional hearing days would presumably take place during the first two weeks of December 2021.


� Consensus Schedule, p. 5.


� We note that Public Service has requested approval to track and defer costs incurred in association with preparing and litigation of this Proceeding. (Application, p. 7)


� § 40-2-125.5(5)(b), C.R.S.


� § 40-2-125.5(4)(a)(IV), C.R.S.


� § 40-2-125.5(4)(a)(V)-(VI), C.R.S.


� § 40-2-125.5(5)(b), C.R.S.


� Parties are encouraged to confer and, where possible, indicate any consensus reached on whether a �Phase II hearing is necessary given the findings required by SB 19-236.
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