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I. BY THE COMMISSION

A. Statement 

1. This matter comes before the Commission for consideration of the Verified Application (Application) for approval of a System Safety and Integrity Rider (SSIR), including authorization for a proposed At-Risk Meter Relocation (ARMR) and Customer-owned Yard Line (COYL) Replacement Program that Black Hills Colorado Gas, Inc., doing business as Black Hills Energy (Black Hills or Company) filed on September 11, 2020. 

2. Through this Decision, the Commission grants, with modifications, the Application and denies the Company’s requested authorization for its ARMR/COYL Program.

B. Procedural History

3. Black Hills seeks Commission approval of an SSIR to recover the costs of certain system safety and integrity projects through rate riders on customer bills. The SSIR would allow the Company to recover on a current basis, outside of a rate review proceeding, the costs associated with eligible integrity investments.
 Black Hills also seeks authorization, including a Certificate of Public Convenience and Necessity (CPCN) if necessary, for the Company to undertake its proposed ARMR/COYL Programs as an SSIR program.
 The SSIR is proposed to become effective on January 1, 2021, to recover the annual revenue requirement associated with SSIR integrity investments made during calendar year 2021.
 In addition, although the Company’s service territory is divided into three base rate areas, Black Hills only seeks an SSIR for Rate Area 2 and Rate Area 3.
  

4. Black Hills’ proposed SSIR program is comprised of the following five categories of investments: (1) the Data Infrastructure Improvement Program (DIIP), which aims to close known data gaps, develop and improve GIS tools, and verify current data; (2) the Problematic Pipe Replacement Program (PPRP), which replaces vintage materials that are unsuitable for natural gas pipelines such as thin-walled tubing, thin-walled steel, bare steel with cathodic protection, poorly coated steel, and Polyvinyl Chloride; (3) the Miscellaneous Programs that address risks associated with vintage town border stations, district regulator stations, spans and exposed pipe, and insufficient cathodic protection; (4) the Transmission Integrity Program (TIP), which replaces at-risk pipe and aging infrastructure and evaluates specific segments of the transmission pipeline to improve data and eliminate issues in high consequence areas where necessary; and (5) the ARMR/COYL Program that assesses and mitigates risks associated with customer service meters that are not located at the outside wall of the customer’s structure and any associated COYLs.

5. As a general matter, the ARMR/COYL Program provides for programmatic assessment and mitigation of risks associated with customer service meters that are not located at the outside wall of the customer’s structure. These at-risk meters are sometimes located near roads or driveways, which can increase the likelihood of vehicular damage.
 In addition, at-risk meters are connected to the customer structure by a COYL. Because COYLs are not owned by the Company, customers are responsible for the maintenance, inspection, and testing of COYLs.
 Through the ARMR/COYL Program, Black Hills seeks authorization to systemically relocate at-risk meters so that they are adjacent to the outside wall of the customer’s structure. Once this occurs, the Company would replace the COYL with a Company owned and maintained service line.

6. On September 11, 2020, the Commission issued notice of Black Hills’ Application and set a 30-day notice and intervention period. On September 15, 2020, the Colorado Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right. On October 12, 2020, Bachelor Gulch Village Association (BGVA) filed a Motion to Intervene. Finally, on October 15, 2020, Staff of the Colorado Public Utilities Commission (Staff) filed its Notice of Intervention as of Right.

7. Through Decision No. C20-0757-I, issued October 30, 2020, the Commission found the Application to be complete for purposes of § 40-6-109.5(1), C.RS. The Commission also directed Black Hills to file Supplemental Direct Testimony to address certain topics more fully.

8. By Decision No. C21-0002-I, issued January 5, 2021, the Commission granted BGVA’s Motion to Intervene, which was unopposed. In addition, the Commission required Black Hills to confer with the parties and file a proposed procedural schedule by January 11, 2021, and we set a scheduling conference for January 19, 2021. 

9. On January 11, 2021, Black Hills filed a Joint Motion to Vacate Scheduling Conference and Approve Proposed Procedural Schedule, Discovery Procedures, and Confidentiality Procedures, and to Waive Response Time (Joint Motion). In Decision 
No. C21-0026-I, issued January 13, 2021, the Commission granted the Joint Motion, referred discovery disputes to an Administrative Law Judge, and extended the statutory deadline for a Commission decision by an additional 130 days. In addition, the Commission scheduled a Public Comment Hearing for April 1, 2021, and scheduled a remote, en banc evidentiary hearing for April 12 through 14, 2021. 
10. On February 19, 2021, the parties filed a Joint Motion to Revise Procedural Schedule in which they asked to move back the evidentiary hearing to April 28 through 30, 2021, and adjust the procedural schedule accordingly. Through Decision No. C21-0107-I, issued February 26, 2021, we granted the Joint Motion to Revise Procedural Schedule and rescheduled the evidentiary hearing to April 28 through 30, 2021.

11. On March 9, 2021, the OCC and Staff filed Answer Testimony. 

12. On April 1, 2021, we convened the scheduled remote public comment hearing in this Proceeding. 

13. On April 6, 2021, Black Hills filed Rebuttal Testimony, and the OCC filed Cross-Answer Testimony. 

14. On April 28, 2021, the Commission commenced the evidentiary hearing. The Commission continued the hearing on April 29, and on April 30 the Commission adjourned the hearing and closed the evidentiary record.
15. During the evidentiary hearing, Hearing Exhibits 100 through 108, Hearing Exhibits 300 through 301, and Hearing Exhibits 500 through 503, which correspond to the parties’ pre-filed Direct, Answer, Cross-Answer, and Rebuttal Testimony, were admitted into evidence. Hearing Exhibits 109, 112, 113, 114, 115, 116, 117, 128, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 302, 303, 304, 305, 306, 308, 309, 310, 311, 312, 313, 314, 315, 316, 318, 319, 320, 321, 322, 323, 325, 326, 327, 328, 329, 330, 331, 332, 501 (Rev. 1), 504, 505, 507, 508, and 600 were offered during the hearing and admitted into evidence. In addition, during the hearing, the Commission took administrative notice of Hearing Exhibits 134, 307, and 505. Hearing Exhibit 331 was used as a demonstrative exhibit but was not moved for admission. Finally, Hearing Exhibit 506 was offered but not admitted.

16. On May 14, 2021, Black Hills, Staff, and the OCC each filed a statement of position (SOP).  

17. On June 21, 2021, the Commission deliberated on the merits of the Company’s Application at a Commissioners’ Deliberations Meeting, resulting in this Decision.

C. Threshold Appropriateness of SSIR Recovery

18. A fundamental component of the SSIR is that it would allow Black Hills to recover costs for certain eligible investments in between rate cases. Whether the Commission should permit this accelerated cost recovery for safety investments is a threshold consideration.
19. Black Hills asserts that safety investments are generally non-revenue producing and without a rider to allow for accelerated cost recovery, the Company will suffer earnings attrition when it makes such investments. The Company argues that the SSIR allows the Company to proactively replace higher risk infrastructure at an accelerated pace. This accelerated replacement in turn reduces the number of leaks on the system over time, thereby improving the system integrity and safety for customers.
 The Company notes that its customers, employees, and the public at large will benefit from the improvement in the long-term safety and reliability of its gas system and asserts that the SSIR is “the most efficient mechanism to provide for the funding and the recovery of the costs of these efforts.”
 
20. Staff recognizes the importance of many of the Company’s proposed safety improvements and supports the approval of an SSIR with its accelerated cost recovery, albeit with modifications. Staff notes that the approval of an SSIR will help improve Black Hills’ ability to pursue certain system safety and integrity projects on an accelerated basis.

1. The OCC’s Request to Deny the SSIR Outright

While the OCC makes several conditional recommendations in the event the Commission approves some form of an SSIR, the OCC’s primary position is that the Commission should deny Black Hills’ SSIR Application outright and not allow accelerated cost recovery. Instead, the OCC asks that the Commission find that the SSIR is unnecessary and to direct Black Hills to continue cost recovery of its system integrity programs through the normal 

21. course of business via its base rates.
 In its SOP, the OCC notes that it “supports [Black Hills] engaging in necessary pipeline safety and integrity work on its gas system through its normal course of business” but is opposed to the “extraordinary” cost recovery that the SSIR provides.
  However, because Black Hills is currently investing in pipeline safety and integrity projects in the normal course of business and is doing so at an accelerated pace, the OCC argues that the only reason Black Hills wants an SSIR is to recover its money quicker and that the Company will continue to satisfy its obligation to keep its system safe and reliable even if the Commission denies its Application.

22. In support of its request that the Commission deny the SSIR outright, the OCC:  (1) urges the Commission to consider the likely rate impacts of the February 2021 extreme weather event in connection with the affordability of the SSIR; (2) the impact that the SSIR might have on Colorado’s decarbonization goals; and (3) the impact the SSIR might have on the Commission’s upcoming Short-Term Gas Infrastructure Planning rulemaking (ST-GIP), each as described in more detail below. In addition, the OCC argues that the SSIR should be denied because Black Hills performed inadequate due diligence when acquiring gas systems from Aquila and SourceGas, the extraordinary cost recovery of an SSIR is unnecessary, and because the Company’s risk-ranking approach is inadequate.

23. Regarding the February 2021 extreme weather event, the OCC asserts that, given the large rate increases that customers will likely face because of the event, it is not in the public interest to approve the additional bill impacts that the SSIR requires.
 The OCC asserts that Black Hills’ proposal to implement this rider is “neither timely nor reasonable in light of these other imminent bill increases.”

24. The second reason the OCC cites for denial of the SSIR is Colorado’s recent policies regarding the reduction of greenhouse gas (GHG) emissions from the natural gas sector and the effect of beneficial electrification on gas utilities.
 The OCC argues that if the Commission approves the SSIR as proposed, it will provide an incentive to build more gas infrastructure because of the “blank check” nature of riders.
 The OCC asserts that the SSIR “will pervert the economics of the decision-making of a utility customer and whether to switch to a different source such as electricity, and it will increase the likelihood of stranded assets as more plant is built without the oversight of the Commission’s short-term gas infrastructure planning process.”
 The OCC notes that the Company has no studies or analysis as to the quantifiable effects of reducing methane emissions due to SSIR projects.
 The OCC expresses concern that Black Hills “is either ignorant of the coming wave of beneficial electrification or knows that it is coming and deliberately avoiding it while continuing to build new facilities to put into rate base.”
 

25. The OCC’s third reason for denying the SSIR is the Commission’s imminent 
ST-GIP rulemaking.
 Based on the Settlement Agreement that calls for the creation of the 
ST-GIP rulemaking, the OCC concludes that the projects approved for Black Hills’ SSIR will not be subject to the ST-GIP.
 The OCC contests that this would be “antithetical to the State of Colorado’s GHG emissions goals and the Commission’s goals” and notes that the present SSIR review structure does not address concerns such as beneficial electrification and stranded assets.
  
26. The OCC also opposes the SSIR Application because it claims that Black Hills failed to undertake adequate due diligence in the Aquila and SourceGas acquisitions.
 The OCC suggests that Black Hills should make Aquila and SourceGas pay for the requested improvements instead of ratepayers.
 The OCC expands on these arguments in its SOP, arguing that Black Hills is in violation of 49 Code of Federal Regulations (C.F.R.) 192-353 because at-risk meters are required to be protected from damage from outside forces, and that installing protections such as bollards has not been the Company’s policy.
 The OCC argues that Black Hills’ lack of due diligence and failure to investigate and uncover the numerous at-risk meters and COYLs associated with Aquila and SourceGas “resulted in a significant and costly issue.”
 

27. Regarding Black Hills’ risk-ranking methodology, the OCC argues that Black Hills’ tier system with relative risk scores would allow medium risk projects and even projects in the low risk category to be eligible for SSIR treatment.
 The OCC asserts that approval of the SSIR “would set in motion a utility ‘blank check’ mindset, a process that would surely grow in amount, scope and duration, and would afford the utility extraordinary cost recovery that would equate to virtual guaranteed earnings.”
  

2. Black Hills’ Response to the OCC’s Request to Deny

28. Black Hills objects to the OCC’s use of the extreme weather event in February as a reason to deny the SSIR. According to the Company, the incurrence of significant gas costs due to spiking gas prices during a rare winter event should not result in a reduction in safety and integrity investments. “The right of a utility to have an opportunity to earn a fair return on its investments cannot be usurped using this argument and there is no legal standard or legal basis for such an action.”
 In its SOP, the Company goes on to argue that there is no correlation between the impacts of the extreme weather event and the SSIR other than that their costs will be borne by customers and that the revenue caps the Company agreed to address the customer impact of the SSIR.

29. The Company also disputes the OCC’s argument that the SSIR should be denied given the State’s GHG emission goals. Black Hills asserts that the Commission’s GHG emissions investigation in Proceeding No. 20M-0439G is ongoing and just getting underway, and thus it is inappropriate to conclude at this point that the Company’s proposed SSIR is at cross-purposes with Colorado’s GHG goals.
 Black Hills emphasizes that the Company’s responsibility to ensure a safe and reliable system will continue to be paramount regardless of the long-term prospect of Local Distribution Company (LDC) service, and policies affecting the future of the LDC business “are still at an early stage of development and assumptions are speculative.”
 

30. Black Hills asserts that there is no real dispute that there are a number of broader benefits to its proposed SSIR investments, such as improved reliability of service, lower maintenance and operating costs, and reduced GHG emissions.
 The Company goes on to express agreement with Staff that “the Commission can feel comfortable taking administrative notice that the replacement of a natural gas pipe that leaks with one that does not serves to reduce fugitive methane emissions and facilitate compliance with statewide GHG reduction goals” and asserts that an increase in safety leads to a decrease in emissions.
 

31. In addition, the Company points to its Alternative Fuel Analysis (Hearing 
Exhibit 101, Attachment CMO-6) and the Gas Technology Institute analysis of natural 
gas and electric decarbonization for residential customers in Colorado (Hearing Exhibit 101, Attachment CMO-7) and notes that the OCC fails to mention either study. Black Hills argues that “both of these studies demonstrate that the electrification of Colorado is costly and will take some time.”
  
32. Regarding the OCC’s warnings about stranded assets, Black Hills asserts that there is no evidence that the programs being placed in service will not be needed before the end of the useful lives of the underlying assets. Most importantly, the Company claims, safety needs and risks exist today and acceleration of the mitigation of those risks has benefit to the system and customers both today and in the future.

33. In addition, in its SOP the Company argues that “if the Commission were to consider Colorado’s developing policies on beneficial electrification and carbon reduction goals as part of this Proceeding, the Commission is statutorily required to consider the effect on the utility’s ability to recover its capital and operating costs.”
 Black Hills cites §§ 40-3-111(1.5)(b) and 40-6-111(2)(c), C.R.S., for the proposition that if the Commission considers factors which encourage renewable energy development, the Commission “shall also make findings and give due consideration to the effect of such factors on the utility’s ability to recover its capital and operating costs.”

34. Turning to the OCC’s argument that the SSIR should be denied so that the proposed investments are not excluded from the ST-GIP, Black Hills argues that given the review process proposed for its SSIR, no separate CPCN type of review is necessary.
 Black Hills argues that this heightened review “is likely the reason that work submitted for reimbursement under PSCo’s PSIA was expressly excluded from the ST GIP Stakeholder Process scope.”
 
35. Regarding OCC’s arguments regarding lack of due diligence in the Aquila and SourceGas acquisitions, the Company states that the OCC’s arguments are simply “a collateral attack on prior Commission decisions that approved each of the prior acquisitions.”
 Black Hills notes that Staff and OCC were involved in the proceedings in which the Company acquired Aquila and SourceGas and they supported the settlement recommending approval.

36. The Company asserts that the system safety and integrity issues that the Company is proposing to address reflect issues consistent with the vintage of the facilities at issue and the accepted industry practices at the time. They are not “defects” and do not reflect a “defective system.”
 Black Hills argues that the OCC falsely assumes that “the safety and integrity investments proposed in the SSIR are intended to fix material defects, rather than to upgrade the system to modern standards and improve the overall safety and reliability of the system.”
 The Company goes on to contest that due diligence “may have considered compliance with known laws, but at-risk meters are not out of compliance with any known laws and customer-owned yard lines were not part of any acquisition.”

37. Black Hills also challenges the OCC’s assumption that the alleged failure to contest the presence of at-risk meters and COYLs during the due diligence process created a costly issue. The Company notes that the OCC has failed to show that the ARMR/COYL investments that Black Hills proposes “would not have been made by the current owners of these gas systems had Black Hills not acquired them.”
 Black Hills further asserts that “[t]here is no basis to assume that, had Aquila and SourceGas made the effort to address these same safety and integrity issues, the same costs would not have been borne by customers.”
 Black Hills notes that the Commission had jurisdiction over Aquila and SourceGas and the safety of the natural gas pipelines being acquired.

3. Conclusions and Findings

38. We find that it is appropriate to allow Black Hills to recover costs for certain safety investments in between rate cases through the implementation of the SSIR. This conclusion is supported by:  (1) the importance of the public interest benefit associated with many of the proposed investments; and (2) the nature of the cost impact both on the Company and on rates. These considerations are consistent with our decisions in two recent proceedings in which the Commission has awarded cost recovery in between rate cases, specifically Public Service’s Wildfire Mitigation Plan (WMP) (Proceeding No. 20A-0300E) and Public Service’s Transportation Electrification Plan (TEP) (Proceeding No. 20A-0204E).

39. As it was in the WMP and the TEP, the public interest benefits of the SSIR investments are fairly high. At bottom, the SSIR investments seek to increase the safety of Black Hills’ system. Although the parties disagree about topics such as financing and prioritization of the projects, no one, including the Commission, disputes that maintaining the safety of Black Hills’ system is important to the public interest. This is supported by the fact that many of the proposed SSIR investments stem from federal safety requirements. Thus, this factor supports granting some form of accelerated cost recovery.

40. Likewise, the nature of the cost impacts of Black Hills’ proposed SSIR investments are similar to those associated with the WMP and the TEP in that the proposed expenses would be a material portion of the Company’s cost structure. The SSIR investments represent large investments that will impact rates for many years to come. Moreover, these investments, if approved, could become a significant portion of the Company’s total rate base. Accordingly, the magnitude of the SSIR’s cost impacts support the creation of a new rider.

41. The Commission finds the OCC’s arguments to deny the SSIR in its entirety to be unpersuasive. For instance, the likely rate impacts of the February extreme weather event do nothing to lessen the importance of Black Hills’ proposed safety investments or the Company’s need for accelerated cost recovery. While the OCC warns that the SSIR will continue to grow and will become unaffordable for the average customer,
 the modifications we make to Black Hills’ proposed SSIR help control the SSIR’s rate impacts. These modifications similarly address many of the OCC’s GHG emissions arguments and concern that the SSIR is a “blank check” for the Company or will pervert the economics of customers’ consideration of alternative fuels. We agree that cumulative rate impacts and the relationship to Colorado’s GHG emissions are important considerations.  We find that the modified SSIR strikes a balance between acknowledging the State’s important GHG policy objectives and remediating current safety risks to Black Hills’ system while still accounting for the Company’s “ability to recover its capital and operating costs.”

42. In addition, we find the OCC’s argument regarding the ST-GIP to be meritless as it is premised on the assumption that SSIR projects will be excluded from the ST-GIP process. Given that we have not yet established an ST-GIP process, the OCC’s assumption is speculative.  

43. Similarly, we disagree with the OCC that the SSIR should be denied because of the Company’s inadequate risk-ranking methodology. While Black Hills’ risk-ranking methodology is a significant concern for us, the modifications we impose on the SSIR help ensure that ratepayer funds are being used as effectively as possible. As for Black Hills’ allegedly inadequate due diligence, many of the OCC’s arguments relate to at-risk meters and COYLs. These arguments are rendered moot by our decision to deny the ARMR/COYL Program. In any event, the OCC fails to explain how Black Hills’ acquisition of Aquila and SourceGas caused the current issues. As Black Hills notes, “[t]here is no basis to assume that, had Aquila and SourceGas made the effort to address these same safety and integrity issues, the same costs would not have been borne by customers.”

D. Key Components of the SSIR 

1. ARMR/COYL Program

44. In its Application, Black Hills seeks express authorization, including a CPCN if necessary, for the Company to undertake as an SSIR program, the ARMR/COYL Program.
 Black Hills argues that although it seeks the necessary authorization to undertake the ARMR/COYL Program through 2031, “the Company does not believe that the facilities and construction activities at issue under the ARMR/COYL … require a CPCN.”
 In connection with the ARMR/COYL, Black Hills requests several changes to its current tariffs.

a. Staff’s Position

Staff recommends the Commission decline to authorize the ARMR/COYL Program through 2031. However, Staff does recommend permitting cost recovery for the ARMR/COYL projects associated with the PPRP.
 On this point, Staff requests that the 

45. Commission consider whether the costs of replacing COYLs should be fully socialized or partially socialized. Staff analyzes the socialization issue but does not take a position. Finally, Staff suggests that the Commission undertake an investigation of COYLs from a statewide perspective, including all of Colorado’s gas utilities.

46. Regarding its proposal to limit cost recovery for COYLs to those associated with the PPRP, Staff argues that if the Company already plans to replace a segment of distribution main as part of the PPRP, it makes sense to go ahead and replace any COYLs connected to that main at the same time. Staff asserts that “[r]eplacing the main and the COYLs as part of the same project likely minimizes disruptions to customers and saves project costs compared to treating the COYLs and the main as distinct projects to be performed at different times.”

47. Of the 6,653 COYLs in Rate Areas 2 and 3 that Black Hills proposes to replace through 2024, Staff asserts that 4,447 COYLs (or 67 percent) are associated with problematic pipe.
 Staff states that Black Hills’ proposal involves an investment of $32.6 million through 2024 to replace COYLs in Rate Areas 2 and 3, which would be recovered through the SSIR. Staff estimates that limiting SSIR recovery to COYLs associated with problematic pipe would reduce that amount to $21.9 million.
 

48. Staff argues that if the Commission declines to authorize the COYLs program, the Company will still be able to address safety issues that arise. Staff asserts that the Company’s technicians currently survey COYLs to detect leaks and that when a leak is detected, the Company follows the same leak grading process that they use on company-owned pipelines.
 Staff notes that the proposed COYL program “is not a program to replace COYLs already identified as hazardous. Rather, it’s a program to begin to replace potentially problematic COYLs over an 11-year period.”

b. The OCC’s Position

49. The OCC urges the Commission to deny Black Hills’ ARMR/COYL program in its entirety, including those COYLs associated with the PPRP. In general, the OCC argues that the amount that Black Hills projects to spend for the ARMR/COYL program is “staggering” especially given that the at-risk meters may not be as large of a problem as the Company asserts and the yard lines that Black Hills would be replacing are not even owned by the Company.
 

50. The OCC goes on to argue that given the magnitude of the COYLs, approving even the subset of COYLs as Staff recommends would be “unprecedented as to any existing Commission-approved gas system safety and integrity rider” and open a “pandora’s box.”
 The OCC also takes issue with Staff’s assertion that replacing COYLs connected to the mains being replaced as part of the PPRP “likely minimizes disruptions to customers and saves project costs.”
 The OCC argues that this assertion is unsupported and notes that Black Hills has not quantified the purported savings associated with replacing COYLs as part of the PPRP. 

51. In its SOP, the OCC reiterates its argument that Black Hills is exaggerating the problem posed by at-risk meters and COYLs. The OCC notes that “[Black Hills] does not separately track the number of ‘at-risk’ meters that have been damaged.”
 The OCC calculates  that the average number of leaks from outside force to all meters, including at-risk meters, is 
104 per year. Compared to Black Hills’ 193,000 customers, the OCC argues that this “computes out to about 5/100s of a percent or 0.05 [percent]”
 and asserts that the number of at-risk meters damaged from outside forces would be even smaller.

52. In addition, the OCC asserts that Black Hills is already replacing at-risk meters and COYLs associated with problematic pipes in the normal course of business without Commission approval.
 Further, the OCC argues that replacing COYLs and socializing 
100 percent of the costs acts as a “hidden subsidy” for residents to continue using natural gas. The OCC states that this socialization “remove[s] the economic factor of yard line replacement from the customer’s decision-making process whether to switch to an alternative fuel source.”
 The OCC recommends that the Commission not sanction Black Hills’ current practice of socialization by approving the proposed tariff changes.

53. While the OCC wants the Commission to deny the ARMR/COYL program outright, it tentatively supports Staff’s concept of a miscellaneous proceeding.
 The OCC argues that it would be better for the Commission to first have a more expansive examination of options to address COYLs with input from a wider range of stakeholders and an opportunity to articulate a forward-looking policy with respect to COYLs, informed by a statewide understanding of the issue. 

c. Black Hills’ Response

54. Consistent with Staff’s position, Black Hills “conditionally agrees to remove and postpone recovery of the projects associated to ARMR/COYL Program not attached to the problematic pipes.”
 Black Hills states that “[p]erforming the relocation of at-risk meters and COYL replacements in conjunction with its replacement of problematic pipes presents obvious efficiencies that reduce the cost of projects under the ARMR/COYL Program, as compared to performing those projects on a stand-alone basis at a later time.”
 The Company states that if the Commission chooses to initiate a miscellaneous proceeding to address COYLs, such a proceeding should not impact the Company’s ability to address at-risk meters. 

55. Nevertheless, Black Hills reiterates that its primary position is that the Commission should not defer consideration and authorization of the ARMR/COYL Program to another proceeding given that the “Company and parties have developed a full and sufficient record with respect to the proposed ARMR/COYL Program for the Commission to approve in this proceeding.”
 Black Hills states that both the Company and Staff agree that customer-owned piping is a risk that should be mitigated and points to testimony from Staff witness Marianne W. Ramos indicating that “over the last ten years, customer-owned yard line incidents have increased from about four per month to ten per month” based on PHMSA reports.
 In response to Staff’s suggestion for further investigation of COYLs in a statewide proceeding, Black Hills asserts that “[e]ach utility in Colorado is unique and likely has different issues with respect to at-risk meters and customer-owned yard lines and the Commission should consider the resolution of those issues based on the facts and circumstances presented for each utility.”

56. Regarding the arguments about COYLs not being a part of Black Hills’ system, Black Hills argues that while the risk exposure of the COYLs is not direct to the Company’s system, it most certainly is a serious risk to public safety. Black Hills maintains that the “location of the at-risk meter presents the identified risk to the Company’s system, its employees, and customers.”
 

57. In response to the OCC’s argument regarding the number of damaged meters, Black Hills argues that the OCC seems to suggest that the Company implement a reactive approach to risk on the system, which is contrary to the direction the Pipeline and Hazardous Materials Safety Administration (PHMSA) has taken over the past decade.
 

d. Conclusions and Findings

The ARMR/COYL Program—even in the modified form as recommended by Staff—is an unprecedented, expensive operation with statewide implications. Because we conclude that Black Hills has not carried its burden of proof in this Proceeding that the approval of the ARMR/COYL Program is necessary at this time and in the public interest, we deny the Company’s request to use the SSIR to recover the costs of the ARMR/COYL Program and we reject all proposed tariff changes associated with the ARMR/COYL Program. Instead, we will initiate a new, statewide proceeding to further investigate the issues surrounding COYLs, at-risk 

58. meters, and the associated means for cost-recovery when the COYLs and at-risk meters cause utility investments.  Black Hills will have an opportunity to participate in the statewide examination of the ARMR/COYL issues and, in accordance with the investigation, seek approval of any ARMR/COYL program and associated cost recovery through a separate application filing.

59. We disagree with Black Hills’ assertion that “the parties have developed a full and sufficient record” for authorization of the ARMR/COYL Program in this Proceeding. As noted by the OCC, Black Hills did not put forth data specifying the number of at-risk meters that are being damaged by outside force because the Company does not separately track damage to at-risk meters. Likewise, there is no evidence regarding the number of at-risk meters that are near roads. The record is also devoid of evidence regarding the incremental cost to replace an at-risk meter and COYL if the Company is already replacing the associated problematic main. Finally, Black Hills’ risk ranking process is unclear both in terms of the quantitative and relative level of risk associated with at-risk meters and COYLs. We find that Black Hills has not carried its burden regarding whether approval of the ARMR/COYL Program is in the public interest.

60. Despite the inadequate record, we are mindful of the evidence in this Proceeding regarding the potential dangers of at-risk meters and COYLs. As noted by Staff, however, our denial of the ARMR/COYL Program does not preclude Black Hills from addressing safety issues that arise on at-risk meters or COYLs. Indeed, we direct Black Hills to begin further mitigation of the risks associated with at-risk meters and COYLs by collecting better data. This includes conducting an inventory of the at-risk meters and their proximity to roads, the speed limit of such roads, tracking which at-risk meters currently have bollards or other protection, and tracking how many at-risk meters are damaged by outside force. In addition, Black Hills should directly notify those customers with at-risk meters and COYLs to ensure they are aware that they are the owners of their on-site gas line and are responsible for its maintenance.  We recommend a regular cycle of notification, potentially annually, to ensure that current owners and occupants are aware of their ownership of their yard line.  Black Hills should also continue the Company’s practice of surveying COYLs for leaks and responding accordingly.
61. While we agree with Staff and Black Hills that performing the at-risk meter relocation and COYL replacement at the same time the Company is replacing the associated problematic mains likely saves costs, this unquantified cost-savings does not convince us that the Commission should initiate the first ARMR/COYL Program in Colorado on this record. To begin, the ARMR/COYL Program associated with the PPRP in Rate Area 2 is a large project that, based on Staff’s calculations, will take several years to complete.
 Moreover, restricting the ARMR/COYL Program to just those at-risk meters associated with the PPRP essentially approves two-thirds of the ARMR/COYL Program originally proposed by Black Hills through 2024.  It commits the Commission to this significant undertaking without a record that the Commission believes to sufficiently cover the open questions of cost socialization and alternatives to replacement of the gas infrastructure.
62. A statewide proceeding to further investigate the issues associated with COYLs and at-risk meters is appropriate. While we acknowledge Black Hills’ point that all utilities are unique, a comprehensive investigation is warranted given that COYLs are a concern for all of Colorado’s natural gas utilities. In addition, the ARMR/COYL Program raises complex issues regarding GHG emissions, alternative fuels, socializing the costs COYLs, and incentives. A statewide proceeding with additional stakeholders will help the Commission better explore these issues.

2. Contemporaneous Cost-Recovery Process

63. Similar to the pipeline integrity riders for other Colorado utilities, Black Hills’ proposed SSIR would allow contemporaneous cost-recovery in which the Company starts recovering costs the same calendar year in which the associated SSIR investments are made. Under its proposal, the Company would submit several filings throughout the year and meet with Staff and the OCC to improve oversight. 

64. Specifically, Black Hills commits to meeting with Staff and the OCC on or before October 1, April 30, and July 30 of each year to discuss program plans, provide any updates, and discuss safety initiatives intended to be completed in the next calendar year.
 On November 1 of each year, Black Hills will file the SSIR tariffs to be effective the following January 1.
 The Company will pre-report in this November 1 SSIR filing all pertinent information and supporting data related to the SSIR Programs and Eligible SSIR Costs, such as program description and scope, program costs, in-service date, etc.
 The Company would then submit a true-up report each year by April 1 explaining how the previous year’s SSIR program costs were managed, any deviations between forecasted and actual costs, and any changes to scheduled SSIR programs after the November 1 filing covered by the report.
 Interested parties could then request a prudency review hearing challenging the costs and investments in the previous year. 

a.
Intervenor Positions

65. Staff seeks to maintain the meetings and filings designed to facilitate oversight but eliminate the proposed contemporaneous cost recovery. Under Staff’s proposal, each November the Company would file a pre-report of the Company’s planned integrity work for the upcoming January 1 to December 31 calendar year as well as the Company’s five-year rolling integrity management implementation plan. 
 On March 1, Black Hills would file an advice letter filing with an April 1 effective date, to recover costs incurred in the previous January 1 to December 31 period. This March 1 tariff would include any true ups for inaccurate billing determinants and any disallowances from the previous year’s prudence process. Finally, on 
April 1, the Company would initiate its prudency review for the prior calendar year and parties could challenge any SSIR activities or costs and request a hearing within 90 days of the April 1 report.

66. In support of its position, Staff argues that nothing restrains the Commission from conducting its prudence review of costs during the period between when the Company incurred costs and the time that cost recovery begins.
 Staff thus urges the Commission to “withhold reviewing the prudence of any SSIR investment until after costs are submitted for recovery in Black Hills’ annual April filing.”

67. The OCC conditionally agrees with Staff that cost recovery should be retroactive.
 The OCC argues that “[a]t a minimum, it will give the Commission, its Staff, and the OCC a better understanding of, and opportunity to more fully evaluate, the prudence of spending based on actual expenditures rather than the present approach which [the OCC] find[s] to be ineffective and rather toothless.”
 

b.
Black Hills’ Response

68. Black Hills argues that with riders and automatic adjustment mechanisms, prudence reviews are always conducted after cost recovery and that a utility’s recovery of costs is therefore conditional because it is subject to potential disallowance in a subsequent prudence review.
 

69. The Company also argues that a historical based cost recovery approach does not offer more oversight than the Company’s proposed concurrent cost recovery approach: “Neither an historical nor a concurrent cost recovery approach impacts or restricts the Commission’s ability to determine prudence of the investments in an SSIR..”
 Black Hills goes on to assert that the “incentive for utilities to be more cost efficient, derived from the regulatory lag that both [Staff and the OCC] favor, does not exist when there is a mechanism to true up costs such as in the SSIR.”
 

70. Moreover, the Company argues that the combination of Staff’s proposals to earn on SSIR investments at the long-term cost of debt and a historical test period for cost recovery ensures that the Company will under-recover its actual cost of capital and violates the legal requirement to set just and reasonable rates.
 

c.
Conclusions and Findings

71. We adopt Black Hills’ proposed procedural process, which allows contemporaneous cost recovery. Black Hills’ proposed process mirrors the process that the Commission has traditionally used for other pipeline integrity riders. The primary difference with Staff’s approach is that Black Hills would not be able to begin recovering its SSIR costs until April of the following year.
 In both approaches, the prudency review and associated prudency filings occur after the Company has finished incurring the SSIR expenses for the prior calendar year. In other words, under either Black Hills’ approach or Staff’s approach, the prudency review examines actual expenditures associated with investments made in the prior calendar year. Similarly, under both approaches any disallowances resulting from the prudency review would only impact the subsequent year’s rates. 

72. In this way, Staff’s proposal imposes regulatory lag in that it significantly delays when Black Hills can begin recovering costs associated with the SSIR, but it does little, if anything, to change the accuracy of the prudency review process. As noted by Black Hills, in the context of the SSIR, regulatory lag does not incentivize cost-savings because operation and maintenance (O&M) expenses are excluded from the SSIR and any overages or underages in capital expenditures will be trued up in a relatively short amount of time. Staff’s suggested approach is similar in some ways to requiring Black Hills to make annual rate case filings, albeit on the single issue of SSIR investments. 

73. Given the public interest benefit associated with accelerated safety investments, the nature of the cost impacts that Black Hills will incur, and the need to strike a fair risk-reward balance, allowing Black Hills to contemporaneously recover eligible SSIR expenses is in the public interest. Removing the benefit of contemporaneous cost recovery—on top of our other modifications to the SSIR—might make it difficult for Black Hills to continue accelerated investments in non-revenue producing safety assets.
3. Initial Term of SSIR and Recovery of 2021 Investments

74. Black Hills argues that it has a need for an SSIR for 11 years, even though the Company only requests approval for an initial term of 5 years to reduce the impact to customers.
 In addition, Black Hills seeks accelerated recovery of the costs of SSIR eligible investments made in 2021. In its Application, the Company states “the SSIR tariff would provide for recovery of costs associated with investments for SSIR Programs placed in service on and after January 1, 2021.”

a.
Intervenor Positions

75. Staff argues that the initial term of the SSIR should be limited to four years.
 Staff anticipates that if the Company came back for an SSIR extension after 2024, it would recommend either “throttling back” its request for inclusion under a rider extension or ending SSIR treatment.
 Thus, Staff argues that a four-year SSIR is optimal because that will be an ideal time to remove some programs from the SSIR and prioritize others.

76. However, Staff argues that the SSIR cannot recover costs incurred before the SSIR is approved.
 Staff argues that riders are meant to incentivize specific action and Black Hills’ investments made prior to the approval of the SSIR clearly did not require this incentive. Staff further asserts that accelerated recovery of investments made prior to the SSIR’s approval would violate the prohibition on retroactive ratemaking as it would “alter[] the legal consequences of events or transactions after the fact.”

77. The OCC argues that if the Commission does approve an SSIR, it should limit the initial term to no more than three years.
 

b.
Black Hills’ Response 

78. Black Hills asserts that not all projects can be identified, measured, and completed within the first several years of the rider, and that the initial five-year term will allow the Company to meet the purpose of the SSIR, which is to address PHMSA safety concerns on an accelerated basis.
 In its SOP, Black Hills similarly argues that a four-year term is too short given the experience of other Colorado utilities and a five-year term would allow the Company to complete its DIIP. Additionally, Black Hills notes that a four-year initial term would require the Company to seek an extension at the end of 2023.
 

79. Regarding the recovery of its SSIR investments completed in 2021, Black Hills argues that such recovery is not barred by the prohibition against retroactive ratemaking.
 Black Hills argues that this prohibition helps ensure ratepayers receive proper notice. In support, Black Hills cites Decision No. C09-0438, mailed April 27, 2009 in Proceeding No. 09A-019E, in which the Commission permitted Public Service to begin deferred accounting treatment of certain costs prior to the Commission decision but after Public Service’s notice of the deferred accounting.
 In Decision No. C09-0438, the Commission references a Colorado Supreme Court decision in which the court affirmed certain charges incurred between the date that the utility filed its tariffs and the date of the Commission decision on the rate increase and noted that “if the utility were seeking an increased rate to recoup operating expenses incurred prior to any filing for new tariffs, its expenses might fall within the prohibition on retroactive ratemaking.”
 Black Hills asserts that the notice it provided in connection with its Application permits it to recover costs for 2021 investments. 

80. Black Hills acknowledges that it cannot implement new SSIR rates without Commission approval, which will likely not allow initial SSIR rates to become effective until July or August 2021. However, the Company requests that the Commission approve SSIR rates to recover the annual revenue requirement associated with eligible SSIR Program investments made during the 2021 calendar year such that the rates would be effective from July or August 2021 through December 31, 2021.

c.
Conclusions and Findings

81. We approve Black Hills’ SSIR for a term of three years. We note that this will be Black Hills’ first safety and integrity rider, and a shorter term will help the Commission ensure that the SSIR stays aligned with changes in technology and Colorado’s policy landscape. For example, having a shorter term will help the Commission incorporate any policy or regulatory changes that result from the ST-GIP. A three-year term will also allow the Commission to more quickly evaluate how Black Hills’ risk ranking methodology actually works, as well as how they are performing on other areas of delivering the program.
82. As for the recovery of 2021 SSIR investments, we find Staff’s arguments to be unpersuasive and recommend allowing Black Hills to recover the costs associated with SSIR eligible investments made in 2021, including those investments made prior to our approval of the SSIR.

83. Staff’s argument about incentives ignores the fact that—as clearly indicated in Black Hills’ Application filed on September 11, 2020—Black Hills anticipated recovering for SSIR eligible investments that were made prior to the Commission’s ultimate approval of the SSIR. While the SSIR is intended to provide an incentive going forward, it can also address cost recovery for certain investments already made subsequent to the filing a single rate mechanism can take on multiple purposes, and the record supports multiple purposes for the SSIR here.
84. As for Staff’s arguments about retroactive ratemaking, allowing Black Hills to recover investments made after the notice of this Proceeding issued but prior to the Commission’s decision in this Proceeding does not alter the legal consequences of events or transactions after the fact. For instance, the natural gas that Black Hills’ customers purchased prior to the SSIR’s approval will not suddenly become more expensive. Similar to any rate case with a historical test period, Black Hills’ customers will only see a rate increase after the Commission allows Black Hills to implement its SSIR tariffs. 

85. We note, however, that if Black Hills recovers through the SSIR eligible investments made in 2021, the 2021 calendar year will constitute the first of the SSIR’s three-year term. In other words, if Black Hills’ compliance tariffs seek recovery of 2021 SSIR investments, then 2023 will be the last year in which Black Hills can make SSIR investments.
 Alternatively, if the Company elects in its compliance filings to forego SSIR cost recovery of investments made in 2021 and begin SSIR cost recovery with eligible 2022 investments, then the SSIR will continue through 2024. 

86. If the Company elects SSIR recovery of eligible 2021 investments, the SSIR tariffs in this Proceeding will not become effective until sometime in 2021, well after the 
January 1, 2021 effective date sought by the Company when it filed its Application. The Commission is concerned that attempting to recover the total revenue requirement for the 
2021 calendar year over a period of less than 12 months will result in a sharp increase in rates. Combining this more drastic increase with other current economic factors is a significant concern.  Rather than compressing the 2021 revenue requirement into three months, under this scenario we direct Black Hills to calculate the initial SSIR rates for 2021 projects using billing determinants for the remaining 2021 months and all 12 months of 2022. In other words, if the SSIR tariff sheets approved in this Proceeding become effective October 1, 2021, for example, Black Hills will collect the revenue requirement for 2021 SSIR investments over the 15-month period of October 1, 2021 to December 31, 2022.
4. Return on SSIR Investments 

87. In its Application, Black Hills requests to earn a return on SSIR investments at the Company’s projected weighted average cost of capital (WACC) grossed up for taxes.
 

a.
Intervenor Positions

88. Staff argues that rider recovery should not include a return on SSIR investments at the Company’s WACC. Rather, Staff asserts that during the period of extraordinary recovery, and until investments are placed into base rates, the Company should earn only its current weighted average cost of long-term debt, excluding first mortgage bonds.
 Staff maintains that this “measured” return takes into account that the Company is a beneficiary of the capital investments to comply with federal safety requirements, which result both in reduced future risk to shareholders and provides for a significant increase in rate base going forward.
 In support of this argument, Staff argues that—unlike a Phase I rate case—a rider guarantees that a utility receives full recovery of costs plus a profit and that the prudency review for a rider only looks at one slice of the utility’s operations.

Staff argues that the cost of debt is “a fair return in exchange for the extraordinary cost recovery between general rate cases and will provide an incentive for the utility to file a general rate case” so the Commission can still review all of the costs in a single proceeding.
 

89. Staff also notes that this same approach was taken in Proceeding No. 20A-0300E, in which the Commission limited the carrying cost of Public Service’s regulatory asset related to the wildfire mitigation to the long-term cost of debt.
 Staff asserts that the Commission has discretion to set Black Hills’ return at a level lower than its WACC and that Black Hills is “not entitled to any particular rider design for SSIR investments.”

90. The OCC supports Staff’s proposal to lower earnings to the cost of debt.

b.
Black Hills’ Response

91. Black Hills opposes the recommendation to use the cost of debt in place of the Company’s WACC.
 Black Hills argues that a cost of debt will harm its ability to attract capital.
 Under a cost-of-debt scenario, the Company asserts that the cost of capital will likely be higher due to the lower return and will not be at a level sufficient to accelerate risk mitigation.

92. Black Hills argues that Staff offers no evidence as to why the investments in the SSIR should be recovered at the cost of debt versus WACC and asserts that “[t]he weighted average cost of capital is the best measure of the actual cost of capital needed to complete the projects.”
 SSIR investments, the Company adds, are long-lived assets that are not financed solely through the Company’s long-term debt. Earning cost of debt would thus result in the disallowance of full cost recovery.

93. Black Hills goes on to assert that by ensuring under recovery of its SSIR investments, Staff’s recommendations would violate applicable legal standards. Black Hills quotes Pub. Svc. Co of Colo. v. Pub. Util. Comm’n, 644 P.2d 933, 939 (Colo. 1982) for the proposition that “[t]he PUC must therefore set rates which protect both: (1) the right of the public utility company and its investors to earn a return reasonably sufficient to maintain the utility’s financial integrity; and (2) the right of consumers to pay a rate which accurately reflects the cost of service rendered.”
 

94. Regarding Staff’s reference to the WMP with its cost of debt, Black Hills asserts that in that case the Commission allowed Public Service to defer costs (including depreciation and O&M expenses) associated with the wildfire mitigation program in a regulatory asset earning a carrying cost for subsequent recovery in a future rate case.
 In contrast, the SSIR is not a regulatory asset but is designed to recover the annual revenue requirement associated with SSIR investments, consisting of both a return of and return on the investments.

c.
Conclusions and Findings

95. We agree with Staff and the OCC regarding the merits of using a measure of long-term debt as the return on SSIR-recoverable investments. Accordingly, the Company will calculate the return component on the SSIR-recoverable investments using its current weighted average cost of long-term debt, excluding first mortgage bonds, in the SSIR revenue requirement. This helps ensure that the SSIR’s incentive structure is aligned with the public interest. We will determine the appropriate return for the SSIR investments in full rate cases when the SSIR investments enter the Company’s rate base.

96. A rate of return at the cost of long-term debt—in conjunction with our other modifications to the SSIR—help achieve a fair risk-reward balance. With its contemporaneous cost recovery and increased oversight process before funds are spent, the SSIR rewards the Company by reducing the risk of both disallowances and regulatory lag. Also, similar to the investments in the WMP, the SSIR investments benefit Black Hills by reducing the safety and liability risks associated with the Company’s system. Given these benefits, using the cost of long-term debt as the SSIR’s rate of return is appropriate and helps achieve a fair risk-reward balance. 
97. We find Black Hills’ objections to returns other than those calculated using the Company’s WACC to be unpersuasive. To begin, we are unconvinced that using the long-term cost of debt will automatically result in under-recovery or a disallowance. Moreover, as noted by Staff, Black Hills is not entitled to any particular rider design for SSIR investments. The SSIR is an optional cost-recovery mechanism. As such, Black Hills’ arguments regarding the legal standards applicable to rates are misplaced. 

98. The Commission is also unpersuaded by Black Hills’ arguments regarding its ability to attract sufficient capital to accelerate investment. While other investments might generate a higher return, the regulatory lag and disallowance risk associated with SSIR investments is low. Additionally, the SSIR investments themselves substantially increase Black Hills’ rate base and will likely earn a stable and reasonable return for the balance of the investment’s life. Finally, Black Hills always has the ability to file a rate case if it believes there is meaningful under-recovery Thus, Black Hills’ concerns regarding attracting capital are overstated.
5. Revenue Caps

99. Staff proposes an SSIR cap of 2.5 percent for Rate Area 2 and an SSIR cap of 
1.5 percent for Rate Area 3, in terms of incremental SSIR revenues as a percentage of per book revenues.
  Staff calculated these proposed revenue caps based on the Company’s projected revenue requirement numbers. Staff argues that such cost caps ensure customers are not subject to rate shock while still allowing the Company to implement necessary repairs and replacement. According to Staff, a “cost cap also gives meaningful guardrails, ensuring that spending will not rise too far out of control.”
 

100. Under Staff’s proposal, costs which exceed the cost cap “are not per se disallowed but can only be recovered in the Company’s next Phase 1 rate case, if the time period of the overage coincides with the test year period.”
 Costs that exceed the cap cannot be recovered through the SSIR rider. 

101. Staff also argues that the Commission should not set the revenue caps with a running average approach in mind, as Black Hills suggests, because the Commission will not know if Black Hills violated its cap until the end of the five-year period.
 Under Staff’s approach, the incremental SSIR revenue as a percentage of per book revenues can be determined each year. Staff also notes that its approach is consistent with the revenue cap that the Commission approved in Atmos Energy Corporation’s SSIR.

102. The OCC supports Staff’s proposed revenue caps.

103. The Company states that it is willing to implement revenue caps, albeit at higher levels than what Staff proposes. Specifically, Black Hills states that it is willing to implement a revenue cap of 3.5 percent for Rate Area 2 and 2.5 percent for Rate Area 3, based on a five-year running average.
 The Company argues that Staff’s recommended revenue cap levels would limit its ability to complete its high-risk projects as planned.

104. We agree with Staff and the OCC and adopt a revenue cap of 2.5 percent for Rate Area 2 and 1.5 percent for Rate Area 3, in terms of incremental SSIR revenues as a percentage of per book revenues. While these revenue caps do not account for the long depreciation life of the SSIR investments or the fact that the likely peak rate impact will occur five to ten years out in the event of continued SSIR investment, Staff’s argument that such revenue caps serve as important short-term guardrails is persuasive. In this vein, basing these limits on the incremental SSIR revenues as a percentage of per book revenues—as opposed to Black Hills’ suggested approach that uses a five-year running average—allows for more meaningful oversight.
105. Moreover, we reject Black Hills’ request to increase the revenue caps to 
3.5 percent and 2.5 percent., The lower revenue caps proposed by Staff will not unduly restrict Black Hills’ ability to complete SSIR projects, especially given the exclusion of the COYL/ARMR Program.  Finally, the Commission remains deeply concerned that these 
long-lived SSIR investments, up to 40 or 50 years, may become stranded over time if gas demand slows or falls for environmental or other reasons.  The revenue caps proposed by Staff help to moderate this risk until a more comprehensive review of the SSIR investment profile, asset depreciation life, and long-term rate impact can be conducted.  
6. Project Cost Cap

106. Staff argues that the maximum allowable annual cost recovery on any eligible SSIR project should be capped at 20 percent over the cost estimate provided for that project in the November Annual filing. Staff asserts that the rider charges being assessed to consumers should be as accurate as possible to prevent undercharging or overcharging.
 

107. In its Cross-Answer Testimony, the OCC expresses uncertainty about whether to support Staff’s proposed project cost cap. While the OCC acknowledges the problem that Staff is attempting to mitigate, it is “concerned that carving out this 20% limit will be viewed by [Black Hills] as a ‘safe harbor’ and actually incentivize [Black Hills] to overspend its November estimates.”
 However, in its subsequent SOP, the OCC changes its position and expresses support for Staff’s proposed 20 percent project cost cap.
 

108. The Company opposes the project cost cap. The Company states that projects are based on initial engineering estimates and the Company may encounter circumstances that were not originally anticipated, such as easement or permitting issues that require design changes, which could drive costs higher or lower.
 The Company argues that it should be permitted the flexibility to adjust projects as necessary to address the safety and integrity risks that it encounters.
 In addition, Black Hills asserts that the project cost cap is unnecessary because “the Company is conditionally agreeing to revenue caps, which will adequately protect customers.”

109. We reject Staff’s proposed 20 percent project cost cap. As Black Hills argues, the revenue cost caps already ensure that SSIR spending will stay under certain levels. Moreover, even though the OCC now supports the project cost caps, we find valid the OCC’s original concern that implementing a 20 percent project cost cap will essentially create a safe harbor for any overages under 20 percent. Despite our denial of this particular provision, the Commission is interested in ensuring that projects are planned and executed with a good degree of accuracy.  While we do not feel that a project cost cap is a proper step at this time, the Company’s performance and accuracy in this area is something that the Commission will pay attention to and could address in future SSIR applications, as appropriate, if performance in this initial program term warrants concern.  
E. Other SSIR Components 

1. SSIR-Eligible Costs and Projects

a.
Intervenor Positions
As a general matter, Staff requests that the Commission limit eligible SSIR Projects to those scopes of work developed per PHMSA’s most recent and prescriptive code requirements for integrity management and the Company’s TIMP and DIMP.
 More 

110. specifically, Staff argues that only the following types of SSIR projects should receive extraordinary recovery via the SSIR:

· The DIIP (Rate Area 2 & 3); 

· Transmission Span and Exposed Pipe Replacement (Rate Area 3);  

· TIMP Vintage Pipeline Replacement Program (Rate Area 3); 

· Distribution Span and Exposed Pipe Replacement (Rate Area 2); 

· Poorly Coated Steel Mitigation Program (Rate Area 2); 

· Distribution Cathodic Protection Replacement (Rate Area 2); 

· PPRP-Bare Steel with Cathodic Protection Program (Rate Area 3); 

· Vintage TBS/DRS Replacement Program (Rate Areas 2 & 3); 

· Distribution Regulator Station Barricade Program (Rate Areas 2 & 3); 

· Thin Wall Tubing & Steel Replacement Program (Rate Areas 2 & 3); and 
· ARMR/COYL with Problematic Pipe Program (Rate Area 2 & 3)

111. Staff also requests that the Commission clarify the following: 

· Cost recovery under the SSIR rider is limited to only capital expenditures and specifically excludes O&M Expenses; 

· Cost recovery under the SSIR rider is limited to integrity improvements that represent “like for like” replacements. Costs associated with capacity expansions should be excluded from Eligible SSIR Costs and processed through normal course of business ratemaking including the CPCN process and any Commission directed short term gas infrastructure planning reporting; 

· Rider recovery for Eligible SSIR Project costs should be prioritized using a numeric ranking that addresses relative system risk from high to low; and 

· SSIR cost recovery is limited to used and useful work meeting the definition of Eligible SSIR Projects.

112. Finally, Staff indicates that SSIR recovery be limited to those projects that address high and medium relative risks. Specifically, Staff requests that for each SSIR project the Commission require “[r]esults of systematically evaluated analysis for comparative risk by a PHMSA approved methodology that assigns a numerically calculated relative risk score that is inclusive of a high or medium risk category on a predefined system wide relative risk scale.”

113. The OCC disagrees with Staff’s recommendation for SSIR projects to include “high or medium risk” categories.
 The OCC argues that instead of expanding Black Hills’ proposed SSIR to include medium risk categories, the Commission should adopt a more limited safety and integrity rider.

b.
Black Hills’ Response

114. The Company is aligned with many of Staff’s requested clarifications. For instance, Black Hills states that O&M expenses are excluded from Eligible SSIR Costs and that “the return and income taxes and plant-related costs associated with improvements or upgrades to facilities made to increase capacity and not directly related to safety and integrity” are also excluded.
 The Company further notes that it designed its SSIR programs based on PHMSA’s requirements to accelerate mitigation efforts and employs a dynamic segmentation approach where the system’s assets are broken into smaller pieces, or segments, based on risk evaluation and characteristics of each asset.

115. Regarding Staff’s request to only allow certain SSIR projects, however, Black Hills asserts that it demonstrated a need for the SSIR for 11 years and that it is premature to begin talking about throttling back.
 The Company argues that Staff witness Marianne W. Ramos “fails to support her recommendations to deny, continue or end SSIR programs over the 11-year plan as outlined in her Confidential Attachment MWR-3C.”
 Thus, Black Hills argues that it would be more appropriate to make a presentation addressing Ms. Ramos’ stated issues in a future application for an SSIR extension. 

116. The Company goes on to state that the “type of pipe being replaced … has been identified in the gas industry as higher risk pipe that continues to deteriorate … [and that] [t]he replacement projects are essential and reasonable to ensure the continued safe operation and reliability of the [Company’s] system.”

c.
Conclusions and Findings

117. With the exception of the ARMR/COYL Program associated with PPRP, we adopt Staff’s recommendations for limiting the projects eligible for SSIR recovery to the projects listed above. Targeting certain types of SSIR projects as suggested by Staff is consistent with our decisions to shorten the SSIR’s term and impose revenue caps.
118. The Commission further adopts Staff’s requested clarifications set forth above regarding things such as excluding O&M expenses and limiting cost recovery to “like for like” replacements. These clarifications are largely in line with Black Hills’ proposal and will help ensure that the Company and Staff both know the Commission’s expectations.

Consistent with Staff’s position, we direct the Company to provide a systematically evaluated analysis for each SSIR project that assigns a numerically calculated relative risk score that is inclusive of a high or medium risk category on a predefined systemwide relative risk scale. Only those projects that fall into a high or medium risk category according to that systemwide relative risk scale shall be eligible for SSIR cost recovery.
 That said, the 

119. Commission agrees with the OCC’s characterization of the DIIP as a condition precedent to the other safety programs.
 Knowing and documenting its system is essential for Black Hills to accurately prioritize risks. Thus, Black Hills shall be permitted to recover the DIIP-related costs through the SSIR regardless of its technical risk category.

120. The Commission disagrees with the OCC’s position that only projects that address high risks should be allowed recovery under the SSIR. Limiting the SSIR to high risk projects could be difficult to implement and might result in inefficiencies. Nevertheless, it is our opinion that the guardrails we set on SSIR implementation in this Proceeding will naturally incentivize Black Hills to focus on the highest risk projects first in order to cost effectively lower the risk on its system as much as possible. 
121. Finally, we direct that, where possible, Staff and the Company develop a quantitative risk assessment that can identify those projects that are designed to mitigate public exposure to high or moderate risk conditions. Black Hills shall include such an assessment in its five-year plan submitted in November 2021, as described below.
2. Inclusion of Transmission Integrity Work

122. Black Hills’ proposed SSIR includes both transmission and distribution projects. 

123. Staff initially was concerned with combining transmission and distribution projects in the SSIR but ultimately recommends approval of the Company’s proposal for a combined transmission and distribution rider.
 Staff states that the modified proposal for a “combined rider” provides adequate billing transparency and fairly applies the charges to those who will benefit. However, Staff suggests that the Commission limit the inclusion of transmission integrity work to only the SSIR’s initial term because the Company has not demonstrated a need to include transmission projects after that date.

124. Black Hills disagrees with Staff’s request to limit the inclusion of transmission integrity work to only the rider’s initial term. Black Hills argues that the Commission should not determine in this Proceeding “what will or will not be included if an SSIR extension is sought in the future.”
 The Company asserts that it would be premature for the Commission to limit any future version of the SSIR beyond the initial term.
125. The Commission accepts Black Hills’ proposal to include both transmission and distribution projects in this SSIR. In addition, we agree with Black Hills that it is premature to prohibit the Company from seeking transmission integrity work in any subsequent extensions of the SSIR. Whether transmission integrity work is included in a future SSIR extension is better evaluated in a future proceeding.
3. Five-Year Rolling Integrity Management Implementation Plan 

126. Staff argues that in approving the SSIR, the Commission should require Black Hills to annually report a complete and granular five-year rolling integrity management implementation plan. This implementation plan would include both a list of compliance activities and progress toward continuous improvement metrics as required by 49 C.F.R. 192 Subparts O and P, ASME B31.8S, and other applicable Colorado statutory law. Staff suggests that Black Hills submit this implementation plan through either the SSIR Process or the ST-GIP.

127. Black Hills agrees to file on November 1 of each year a detailed five-year SSIR Plan. However, the Company argues that the Commission should not require Black Hills to file this five-year plan in the ST-GIP. Black Hills asserts that “[s]eeking to tie the annual report filing to the outcome of that rulemaking proceeding is premature.”

128. During the evidentiary hearing, Black Hills’ witness Nick Wagner stated that the Company would also be able to include additional details in the annual filings of things like “detailed information about the project location, number of customers downstream of the project, and areas where multiple planned projects might overlap to serve the same customers.”

129. The Commission directs Black Hills to file a detailed five-year SSIR implementation plan consistent with Staff’s position on November 1 of each year, beginning November 1, 2021. Black Hills shall also include in the annual five-year SSIR implementation plan detailed information about the project location, number of customers downstream of the project, and areas where multiple planned projects might overlap in that they serve the same customers.
130. We agree with Black Hills that using this Proceeding to direct Black Hills to file certain filings in the ST-GIP is inappropriate. The filings that Black Hills makes as part of the ST-GIP will be decided in the appropriate proceeding.
4. Reporting

131. Black Hills commits to include in its November 1 SSIR filings all pertinent information and supporting data related to the SSIR programs and eligible SSIR costs (e.g., program description and scope, program costs, in-service date, etc.). As for the April 1 report, the Company states that it will “detail[] the SSIR Program costs incurred during the previous year,” and “will explain how the SSIR Program costs were managed, any deviations between budget and actual costs, and inclusion of new SSIR-type projects or changes to scheduled SSIR programs after the November 1 filing . . . .”

132. To ensure that it has necessary information from the start of the process that is standardized, accurate, and complete, Staff requests that the Commission require the following information for each eligible SSIR Project:

· Unique and specific Project Name; 

· SSIR Integrity Program the project is being submitted under; 

· A specific, detailed, and complete scope of work to be completed and placed into commercial operation in a single SSIR construction cycle; 

· Projected date of commercial operation; 

· Timeline of each project’s activities; 

· Topography Map showing project of location and a schematic of equipment to be installed; 

· Complete and specific discussion of need for the project; 

· Complete and detailed discussion of alternatives considered and why the recommended course of action was taken; 

· Detailed engineering capital cost estimate that is detailed and accurate to PMBOK guidelines for Engineering Estimates; 

· Results of systematically evaluated analysis for comparative risk by a PHMSA approved methodology that assigns a numerically calculated relative risk score that is inclusive of a high or medium risk category on a predefined system wide relative risk scale; and 

· Proof information was filed with the Commission prior to the start of construction.

In addition, Staff notes that Black Hills agrees to “semi-annual update meetings with handouts that are to be filed with the Commission under the original annual Proceeding.”
 Similarly, Staff asserts that the Company should not take the “Other SSIR Programs,” which is a 

133. defined term in the proposed tariffs, as an invitation to place substantial spending into this category. Staff argues that programs which are justified under the “Other SSIR Programs” category should be discussed with Staff prior to any significant spending taking place.

134. In its Rebuttal Testimony, Black Hills notes that Staff clarified in discovery that the “projected date of commercial operations” means the point in time at which the specific project or sub-project becomes used and useful.
 Given Staff’s response to the discovery request, Black Hills states that “the Company looks forward to . . . providing the necessary information to the Commission’s Pipeline Safety Program Staff, subject to Staff’s clarifications.”
 Black Hills further states that the Company commits to meeting with the Commission’s Pipeline Safety Program Staff, with an invitation to the OCC, throughout the year to discuss SSIR projects.

135. Consistent with the Company’s representations, the Commission directs Black Hills to provide in the annual November 1 filing and the April 1 report the information discussed above, including the data Staff requests, as clarified in discovery. In addition, Black Hills shall participate in the regular update meetings with Staff, with an invitation to the OCC, and shall file the associated handouts with the Commission under the original annual proceeding. Black Hills shall not place substantial spending into the “Other SSIR Programs” category and programs which are justified under this category that should be discussed with Staff prior to any significant spending taking place.

136. In addition, we direct Black Hills to include in both its five-year SSIR implementation plan and the April 1 report, a discussion on GHG emissions. We note that in its testimony, the Company touts the GHG benefits likely associated with its SSIR.
 However, the Company never suggests how to quantify such benefits.
 In order to gain a better understanding of the SSIR’s impact on GHG emissions, we direct Black Hills to include in the five-year SSIR implementation plan quantifiable estimates on how the specific projects in the plan might impact GHG emissions and a discussion explaining how those quantifiable estimates were formed. Similarly, in the annual April 1 report, Black Hills shall include for each completed project a quantifiable estimate of the project’s GHG emissions impact and a discussion explaining how that quantifiable estimate was formed. 

5. True-Up Mechanism for SSIR

137. Black Hills proposes to file an annual report each April that will include a true-up calculation for the prior years’ SSIR costs and recoveries.
 Any over or under recovered amounts approved in that filing will be credited or debited in the subsequent year’s rates beginning January 1.

138. Staff agrees that the SSIR should include a true-up mechanism but recommends that it be an asymmetric true-up that “allows the utility to earn the actual cost of long-term debt on any under-recovery and pay customers WACC on any over-recovery.”
 Staff argues that this asymmetric true-up will incentivize the utility to minimize the amount of true-up that will be necessary. Staff reasons that there is an “inherent asymmetry between the Company and its ratepayers regarding access to information about Black Hills’ Colorado operations and Black Hills Corporation’s regulatory plans” and that it is Black Hills who creates the forecasts relied on for setting the rider.

139. Black Hills opposes an asymmetric true up, arguing that Staff’s proposal creates perverse incentive, in that the Company is penalized for spending less than the forecasted amount, while it is rewarded for spending more than forecasted costs. According to Black Hills, this provides a disincentive to control costs and keep costs below the forecasted amounts.
 The Company asserts that the problems with asymmetric true-up mechanisms are further exacerbated if the Commission lowers the return on SSIR investments to the cost of debt: “the Company would be recovering SSIR costs at the cost of debt … [but] would refund over-collections at WACC, thus putting the Company in a financially unstable position.”

140. Instead of using the long-term cost of debt and WACC, Black Hills argues 
that the Commission should simply apply the customer deposit rate to any over or 
under-collections.
 The customer deposit rate is appropriate, Black Hills argues, because overages and underages are similar to short-term loans of cash in that they are essentially refunded during the next calendar year. 

141. The Commission agrees with Black Hills that Staff’s suggested asymmetric true-up could create a perverse incentive, especially given our decision to set the Company’s rate of return at the long-term cost of debt. Under Staff’s recommendation, Black Hills would have a strong incentive to always go overbudget so that it would not over collect from ratepayers. We are persuaded by Black Hills’ argument that, rather than the long-term cost of debt and WACC, it is more appropriate to apply the customer deposit rate given that any overages and underages are returned during the subsequent calendar year.
F. Compliance Filing and Conferral Report
142. The Commission requires Black Hills to file, on not less than two business days’ notice, an advice letter and all tariff sheets authorized in this Proceeding. The advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice. 
143. To help ensure that the advice letter and tariff sheets comply with this Decision and are based on eligible SSIR projects, Black Hills shall confer with Staff and the OCC prior to making the compliance filing. Black Hills shall include in the compliance filing, a report describing the results of the conferral as it relates to the compliance filing. The Commission expects Staff to thoroughly review the Company’s first April 1 report to ensure that only eligible expenses are recovered through the SSIR.
144. The compliance filing and conferral report are due within 30 days after the effective date of this Decision, or, if any party files an application for rehearing, reargument, or reconsideration (RRR) pursuant to § 40‑6‑114, C.R.S., the compliance filing and conferral report will be due within 30 days after the effective date of the Commission’s decision granting or denying the application for RRR. 

G. Issues Not Addressed

145. The Commission denies as moot all requests made in this Proceeding that have not been addressed in this Decision.  

II. ORDER

A. The Commission Orders That:

146. The Verified Application for approval of a System Safety and Integrity Rider (SSIR), including authorization for a proposed At-Risk Meter Relocation and Customer-owned Yard Line Replacement Program filed by Black Hills Colorado Gas, Inc., doing business as Black Hills Energy (Black Hills) on September 11, 2020, is granted with modifications, consistent with the discussion above.

147. Black Hills shall file an advice letter and modified SSIR tariff on not less than two business days’ notice in compliance with the findings and directives of this Decision. The advice letter and tariff shall be filed as a new advice letter proceeding and shall comply with all applicable rules. In calculating the proposed effective date of the modified SSIR tariff sheets, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date. The advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice and shall be accompanied by a conferral report, consistent with the discussion above.
148. The 20-day period provided in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

149. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
June 21, 2021.
	(S E A L)
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III. COMMISSIONER MEGAN M. GILMA CONCURRING IN PART AND DISSENTING IN PART
 
1.
This dissent is narrow in focus, only reflecting a disagreement in paragraphs 120 and 121.  The remainder of the Decision I agree with.  As described in the identified paragraphs, the majority of the Commission voted to allow both high and medium risk projects to be included for cost recovery in the System Safety and Integrity Rider (SSIR), whereas I strongly feel that we should only allow high risk projects in Black Hills Colorado Gas, Inc., doing business as Black Hills Energy’s (Black Hills or Company) initial SSIR term for the reasons stated below.
2.
While I disagree with the risk level allowance, the majority decision is a significant improvement over Black Hills’ proposal to use the SSIR to recover the costs of low risk projects before completing many projects with much higher risks., which did not preclude even low risk projects from being completed as part of the SSIR before many projects with much higher risks.  The majority of the improvements suggested by Commission Staff (Staff) should be helpful at addressing issues of eligibility and prioritization.
 
3.
The Company’s information on risk ranking absent the modifications suggested by Staff did not instill confidence that the Company has a systematic way of ranking risks to readily identify the highest risk projects, especially across program types, nor a plan to necessarily complete the highest risk projects first.  In a series of attachments to Company Witness John A. Hill’s testimony, the Company included values related to program risk rank and relative risk score.  In Mr. Hill’s written Direct Testimony, the Company also identified tiers defining low, medium, and high risks.  However, the relationship among these three ranking types is not clear and causes more confusion than it solves.  The Company’s documents identifying its proposed projects for the initial years of the program appear to show many lower risk projects occurring before many higher risk projects. While I understand that there are some potential economies to completing projects when paired with other municipal or road work, the record did not provide reasoning for most of the significant variations away from pursuing projects systematically from highest to lowest risk.  The deviations from prioritization based on the relative risk ranking were widespread.
 
4.
The tier system identifying the terms “high” and “medium” risk identify that the range of “high” risk infrastructure is large and should be sufficient to provide a wide variety of projects with the highest needs for integrity work, especially in the initial years of the program.  Utilizing the tier levels described on page 30 of Mr. Hill’s Direct Testimony, Tiers 1 and 2 would combine to be considered the “high” risk portions of the system, representing a combined 25 percent of the segments.  “Medium” projects would comprise the next 25 percent, with “low” projects comprising the final 50 percent of segments.  While this information is not directly related by the Company to its program risk rank and relative risk score, the tier system indicates that a full 
25 percent of segments rated in the tiers would qualify in the “high” category.  This represents a significant portion of the system and should provide ample opportunity, even within the “high” category itself, to address pricing efficiencies of completing this priority work along with other municipal or related projects, where possible.
5.
Addressing the highest risk projects first would provide for the greater benefit.  Black Hills has repeatedly and emphatically communicated the importance of moving forward at a quick pace to remedy high risk areas of its system.  I share that concern and appreciate the focus on public safety.  However, given the urgency with which Black Hills communicates the need to mitigate the riskiest parts of the system, the documents accompanying the Company’s direct testimony included projects that presumably, given their relative risk scores, would be considered “medium” or even “low” risk, even in the first few years of the program with higher risk projects waiting years to be completed.    
 
6.
The Commissioners have repeatedly expressed a concern about the potential for stranded assets and cumulative rate impacts, especially given the significant expenditure on infrastructure on the gas system, both in this initial 3-year term, as well as in the 11-year SSIR projections provided by the Company.  The Commission must balance considerations for addressing the most necessary projects from a public safety perspective with the specter of stranded assets.  This adds more urgency to the prioritization of completing the projects providing the most public safety benefit first, rather than allowing scope creep with lower priority projects in the SSIR program. The special between rate case recovery proposed in the SSIR should be targeted at the highest risks.
	(S E A L)
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