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April 27, 2005
I. BY THE COMMISSION

A. Statement

1. Through this Decision, the Commission denies the exceptions filed to Recommended Decision No. R21-0284, issued May 11, 2021, by Administrative Law Judge (ALJ) Robert I. Garvey (Recommended Decision).  The Recommended Decision denies the application filed September 8, 2020, by Public Service Company of Colorado (Public Service or Company) requesting the Commission approve the Company’s proposal to terminate its Solar Energy Purchase Agreement (SEPA) with KEPCO Solar of Alamosa, LLC (KEPCO) and to recover the costs that are necessary to execute the transaction.  Public Service filed exceptions pursuant to § 40-6-109(2), C.R.S., on June 1, 2021, seeking to reverse the Recommended Decision.  After considering the filed exceptions, the responses thereto, and the evidentiary record in this Proceeding, we deny the exceptions and uphold the Recommended Decision in its entirety.

B. Background 
1. Solar Energy Purchase Agreement 

2. The Company executed the SEPA
 at issue in this Proceeding in June of 2010, pursuant to the resource plan approved in the Company’s 2007 Electric Resource Plan (ERP).
  The SEPA procures energy from the 30 megawatt (MW) Alamosa Solar Generating Facility (Facility) located near Alamosa, Colorado.
  The Facility is a highly concentrating photovoltaic (HCPV) solar facility that features a dual-axis tracking system allowing the modules to follow the path of the sun across the sky.  

3. In the Company’s 2007 ERP proceeding, the Commission designated HCPV technology is a § 40-2-123, C.R.S. (Section 123), resource.
  This statute requires the Commission to consider new clean energy and energy-efficient technologies in addressing a utility’s proposed resource plan.  Such designation has cost recovery implications for Public Service; the incremental costs associated with the acquisition of a designated Section 123 resource are recovered through Public Service’s Energy Cost Adjustment (ECA) rate rider as opposed to its Renewable Energy Standard Adjustment rate rider.
4. To finance the Facility, in September 2011, the Department of Energy (DOE) issued a $90.6 million loan guarantee.

5. The SEPA requires KEPCO to provide at least 85 percent of what is termed “Committed Solar Energy” from the Facility in any rolling 12-month period.
  The Committed Solar Energy requirement was set at 75,781 megawatt hours (MWh) in year one of the SEPA and declines by approximately 0.4 percent annually.
  The initial purchased energy rate was set at $127.50 per MWh in year one of the SEPA and escalates at 1 percent each year for the 20-year term to a rate of $154.03 per MWh in year 20.
  The SEPA requires Public Service to purchase up to 115 percent of the Committed Solar Energy from the Facility at the contracted energy price.
    

2. Public Service Proposed Early Termination
6. In its application, the Company states that KEPCO notified it in early 2019 that KEPCO would be unable to supply the minimum 85 percent Committed Solar Energy from the Facility due to accelerated degradation of some HCPV components.
  KEPCO also notified Public Service that it was not possible for KEPCO to repair or replace these components because the only U.S. manufacturer of the equipment is no longer in business.
  The SEPA specifies that failure to deliver at least 85 percent of the Committed Solar Energy in any rolling 12-month period, if not cured within 30 days, is an event of default.
  The SEPA specifies, if the event of default cannot be cured in the 30-day period, KEPCO may pursue a cure so long as, during the 12-month cure period, production meets at least 95 percent of the Committed Solar Energy.

7. According to Public Service, KEPCO’s proposed cure plan involves re-powering the Facility by installing conventional, non-concentrating photovoltaic (PV) modules on the trackers at the same site.
  The Company contends that in order to meet its production requirements over the 12-month cure period, KEPCO would need to “overbuild” the site, which would ultimately result in higher ongoing production from the Facility.
  The Company concludes this would lead to increased ongoing costs for its customers because Public Service is obligated under the SEPA to purchase up to 115 percent of production and those costs would be compounded by the annual escalator in the SEPA.
  
8. In its application, Public Service takes the position that, given the potential for higher ongoing production at higher costs, negotiating an early termination of the SEPA is the best option for the Company and its customers.  Public Service states that in June 2020, it reached agreement with KEPCO on the terms and conditions of a Termination Agreement.
  The Termination Agreement calls for a $41 million payment from Public Service, made directly to the DOE.
  Public Service proposes to recover this amount by creating a regulatory asset amortized over 11 years and recovered through its ECA rate rider that is charged to customers.
  The Company states the net present value of carrying costs to ratepayers for this regulatory asset, at its authorized weighted average cost of capital (WACC), amounts to $12 million.  The Company maintains that early termination will result in material cost savings compared with fulfilling the term of the SEPA under KEPCO’s cure plan, as well as avoiding the cost and uncertainty of litigation.  Public Service estimates its retail customers would net savings of about $38 million over the remaining life of the SEPA.     

3. Intervenor Positions and Company Response
The Colorado Public Utilities Commission Trial Staff (Staff) and the Colorado Office of Consumer Counsel (OCC) intervened and contested the Company’s application.  They 

9. questioned whether the Company properly considered alternatives to early termination including legal remedies in court.  They objected that the Termination Agreement removes all risk from KEPCO, places no risk on Public Service, and places no risk on the DOE, while Public Service’s ratepayers, who are at no fault for the under-performance of the Facility, are required to pay approximately $53 million (the $41 million termination payment plus $12 million in interest).  The intervenors further challenged the Company’s claimed $38 million in net savings.  They objected that these claimed savings are speculative and depend on both KEPCO’s intent and ability to effectuate the cure plan, and for the modified Facility to produce 115 percent of the Committed Solar Energy for the remainder of the SEPA term.  With regard to its intent, Staff presented two news articles from the Korean trade press indicating KEPCO had decided to dissolve its U.S. solar power business.  Staff questioned whether KEPCO had already decided to terminate this business prior to negotiating the Termination Agreement.  As to KEPCO’s ability to implement its proposed cure, they contended that substituting conventional PV would violate the plain language of the SEPA that specifies the Facility consists of HCPV technology.
10. In response, Public Service maintained its position that the Termination Agreement provides the most benefit to its customers.  The Company also raised the policy concern that placing the risk of a Section 123 designated resource on independent power producers (IPPs) like KEPCO could have a chilling effect on the IPP market’s willingness to bring forward new technologies for deployment that will be needed to achieve this state’s clean energy goals.
C. Recommended Decision
11. The Recommended Decision finds the negotiated Termination Agreement is the product of KEPCO’s failure alone, to meet the terms of the SEPA.  The ALJ concludes there is no question KEPCO failed to meet the requirements of the SEPA and will be unable to produce the Committed Solar Energy using the contracted HCPV technology.
  The ALJ notes that KEPCO’s ability to produce electricity from the Facility degrades each year.  In contrast, the ALJ finds there is no question that Public Service has not breached the SEPA.  He concludes Public Service would therefore have no risk, other than attorneys’ fees, in litigating the potential breach by KEPCO in court.
 

12. The ALJ concludes the evidence put forth by Public Service fails to support the assumption that KEPCO’s cure plan is a feasible solution to the production issue at the Facility.  As an initial matter, he questions whether KEPCO would even pursue the cure plan.  He notes there is uncontroverted evidence that KEPCO intends to liquidate its U.S. solar power company, including the Facility.  He concedes that the articles provided by Staff from the Korean trade press were printed after Public Service and KEPCO negotiated the Termination Agreement, but the ALJ finds this information remains relevant.  Moreover, he finds there was no evidence presented by Public Service or KEPCO supporting the contention that KEPCO would be able to not only meet the minimum SEPA production requirement but also increase production by 30 percentage points and sustain that for the remainder of the SEPA term.  The ALJ finds the record leaves the Commission to “take the word of Public Service that there is a risk that KEPCO will be able to produce energy at a higher level creating higher energy costs for ratepayers.”

13. In addition to these shortcomings, the ALJ finds unpersuasive the Company’s claim that the Termination Agreement is just and reasonable because it would result in net savings to ratepayers as compared to completing the term of the SEPA.  He finds the Company’s claimed savings are “speculative” and concludes there was “no evidence that the potential savings are in any way proportionally appropriate to the situation.”
  

14. Examining the relative risks among the parties, the ALJ challenges the Company’s assumption that the benefit of the certainty of early termination outweighs the risk of litigation.  Although the ALJ agrees nothing is guaranteed in litigation, he finds the evidence does not demonstrate Public Service properly weighed the risks to both sides in reaching its conclusion that a negotiated early termination was the best option for the Company and its customers.  Most troubling, he finds KEPCO faces the risk of a court rejecting the cure plan.  He points out, in such event, KEPCO could be responsible for at least $41 million in loans to the DOE, it could be found to owe $4.5 million to Public Service for replacement energy, and it could be responsible for the cost of liquidating the Facility.  The ALJ notes, even if a court approved the cure plan, KEPCO would still face the risk of having to financially implement the cure plan and the potential risk of the court lowering the contracted energy price if the energy was to be produced by conventional PV instead of HCPV.  In contrast, the ALJ points out, even if the cure plan were approved by a court, Public Service’s customers would only be in a worse position as compared to fulfilling the term of the SEPA if KEPCO is able to produce energy in excess of the Facility’s current output and the per MWh energy price is not reduced by the court.  The ALJ concludes it is “inexplicable” that Public Service did not file a breach of contract claim in court, noting the mere threat of litigation “cannot help but make for a better settlement.”
  

15. Based on these considerations, the Recommended Decision finds Public Service failed to meet its burden to show the Termination Agreement is just and reasonable and in the public interest, and therefore denies the Company’s application.

D. Exceptions 
1. Public Service Exceptions
16. In its exceptions, Public Service requests the Commission reject the Recommended Decision, re-examine the evidentiary record, and approve the application in full.

17. First, Public Service challenges the Recommended Decision’s finding that the claimed savings to Public Service’s customers from early termination are “speculative.”
  The Company reiterates that its intent in negotiating the early termination was to secure approximately $38 million in savings as compared to fulfilling the term of the SEPA under KEPCO’s cure plan.  The Company repeats its assertion that, because KEPCO would need to “overbuild” to meet the 95 percent delivered energy requirement over the 12-month cure period, the cure plan, if implemented, would result in increased ongoing production at the Facility.  The Company continues, because it is contracted to purchase up to 115 percent of the Committed Solar Energy, its total energy costs would increase as the result of any overbuild, and those costs would be compounded by the annual escalator in the SEPA.   

18. Second, Public Service disputes the Recommended Decision’s finding that the evidence fails to demonstrate the Company properly considered the risks to both sides in negotiating the Termination Agreement.  The Company asserts the negotiated early termination eliminates the risk of the Company being ordered by a court to implement KEPCO’s uneconomical cure plan and eliminates the risk of its customers having to pay escalating prices for the remainder of the SEPA term.  The Company reiterates the Commission should consider the policy implications of placing the risk of failure of Section 123 designated resources on IPPs, cautioning this could “chill” the IPP market with companies unwilling to bring forward new technology for the Commission’s consideration.  Public Service contends the Termination Agreement provides benefits to all parties without burdening any one party with all the risk.

19. Third, Public Service claims the Recommended Decision incorrectly finds “Public Service has no risk other than attorneys’ fees if the potential breach by KEPCO is litigated in district court.”
  Public Service responds, if a court were to find KEPCO’s cure plan consistent with the terms of the SEPA, the energy costs to the Company and its ratepayers would increase.  Public Service contends the ALJ incorrectly considered that a court could order a reduction to the energy price produced by conventional PV.  The Company reasons, although the question whether KEPCO can cure underperformance at the Facility is complicated and ambiguous, the escalating energy price in the SEPA is not.  The Company maintains that courts possess no authority to rewrite contracts and could not lower the energy price.  The Company concedes, however, that its witness stated at hearing that a court could “weigh in” on “whether or not paying 2007 solar prices for today’s non HCPV is fair.”
  The Company argues that even if courts had such authority, the KEPCO project was offered at a competitive price when it was bid and there is no factual basis to support a lower cost based on the energy now coming from conventional PV.

20. Fourth, Public Service disputes the finding that it failed to present evidence contradicting the articles from the Korean trade press indicating KEPCO intended to liquidate its U.S. solar-power company.  Public Service points out, as its rebuttal testimony addressed, these articles reflect the outcome of the Termination Agreement rather than a pre-determined plan.  The Company argues, in any event, KEPCO’s future plans are not relevant to this dispute.

21. Fifth, Public Service claims the Recommended Decision fails to address the Company’s cost recovery proposal, including evidence and precedent demonstrating a presumption of prudence and a return on the asset at the Company’s authorized WACC.  The Company states it offered undisputed evidence that it was provided a presumption of prudence in its 2007 ERP for the energy costs associated with this resource.  Public Service further states it demonstrated in this Proceeding that its cost recovery proposal is in the public interest because it provides rate stabilization for customers.  The Company urges that its request to earn a return on the regulatory asset at its authorized WACC is consistent with the Company recovering its reasonable costs of service and having an opportunity to earn its authorized return on those costs. 

22. Finally, Public Service raises the policy concern that discouraging amicable resolution of commercial matters between utilities and third parties creates an undesirable precedent.  The Company claims that compromises were made by both parties in reaching the Termination Agreement and that settlement avoids a path of unpredictable court litigation.  The Company asserts the ALJ’s finding that it is “inexplicable” that Public Service did not pursue litigation is contrary to the Commission’s established policy of encouraging settlement.
  Public Service concludes such preference for “uncertain and costly litigation” is “poor public policy.”
 

2. Responses 
23. To respond to Public Service’s exceptions, Staff incorporates its Statement of Position, filed April 23, 2021.  In its Statement of Position, Staff maintains it is “preposterous for the Company to propose a $41 [million] ratepayer bailout plus that it reap a $12 [million] profit.”
  Staff asserts the Company’s application “is nothing more than a step in a prelitigation process between Public Service and KEPCO.”
  Staff urges the Commission to “send a strong signal ‘across the bow’ to the Company that an application of this nature will not be tolerated.”
  Staff concludes it was apparent during hearing the ALJ understood the nature of the Company’s application and cites a lengthy exchange between the ALJ and the Company’s witness.
  

24. In addition, as relevant for purposes of the Company’s exceptions, Staff maintains that KEPCO’s cure plan would violate the plain language of the SEPA, which Staff contends does not allow replacement of HCPV technology with conventional PV.
  Staff contends that Public Service agrees the SEPA does not allow for such replacement.
  To this point, Staff cites the Company’s response to Staff Discovery Request CPUC5-3(a), where the Company stated that whether the SEPA allows for the replacement of HCPV technology with conventional PV “is a disputed matter of contractual interpretation between Public Service and KEPCO.”

25. Also as relevant to the Company’s exceptions, Staff cautions that approving the Company’s proposal to terminate the SEPA with a ratepayer-funded termination payment could lead Colorado IPPs to, in response, propose risker, unproven generation technologies.
  Staff adds that it concludes the Company failed in its due diligence and oversight of this project.

26. In response to Public Service’s exceptions, the OCC continues to argue that Public Service failed to meet its burden for approval of the Termination Agreement.  The OCC objects that the Company is seeking Commission resolution of a commercial contract dispute between Public Service and KEPCO.  The OCC contends Public Service could have resolved the dispute without seeking the $41 million termination payment from ratepayers but chose not to.  The OCC urges the Commission to send the message that regulated utilities in this state should not seek to use ratepayer dollars to settle a commercial dispute where there are other remedies available under the contract and when the utility itself has not breached the contract.

27. The OCC urges the Commission to uphold the finding in the Recommended Decision that the claimed ratepayer benefits are speculative.  The OCC concedes the Termination Agreement eliminates the costs of litigation and provides a certain outcome, but it disagrees with the Company’s assertion that this minimizes the risk to ratepayers.  The OCC reasons should a court find sufficient KEPCO’s proposal to provide energy from conventional PV, ratepayers would be no worse off than if this commercial dispute had not arisen. The OCC explains, the Company would receive the energy for which it had contracted at the negotiated price that its customers would have paid as if KEPCO had provided the energy using HCPV technology.  The OCC argues, on the other hand, if a court were to reject the cure plan, the likely result would be termination of the SEPA by default, without any termination payment due from Public Service.  The OCC asserts this would result in a “windfall” to ratepayers because replacing the contracted HCPV energy with energy purchased from the current market would be considerably less costly.

28. The OCC urges the Commission to uphold the finding in the Recommended Decision that there was no evidence in the record assessing KEPCO’s ability to prevail in court on its proposed cure plan.  The OCC urges that KEPCO’s future plans are relevant for consideration in this Proceeding because the $41 million termination payment was based upon Public Service’s purported litigation risks, which included its assessment of the risk that KEPCO would prevail in court and be able to successfully and timely implement its cure plan.  The OCC maintains the Company could have provided evidence supporting KEPCO’s intent and ability to implement the cure plan by putting forth a KEPCO rebuttal witness, which it chose not to do.

29. Finally, the OCC states the Recommended Decision did not err in declining to address Public Service’s cost recovery proposal.  The OCC responds the issue of cost recovery has nothing to do with approving or rejecting the Termination Agreement.  The OCC maintains the Termination Agreement itself is not afforded any presumption of prudence.
E. Findings and Conclusions 

30. Based on our review of the Company’s exceptions, the intervenors’ responses, and the evidentiary record of this Proceeding, the Commission agrees with the ALJ that Public Service has failed to meet its burden to show the Termination Agreement is just and reasonable and in the public interest.  As a result, we deny the Company’s exceptions and uphold the Recommended Decision in its entirety.

31. In reaching our decision, we find most significant the ALJ’s finding that the evidentiary record fails to show that Public Service properly considered the risks to both sides in reaching the negotiated settlement with KEPCO.  See Recommended Decision ¶ 60 (“in reaching a negotiated settlement, the positions of the parties and the risks to both sides … must be taken into consideration. There is no evidence that this was done”) (emphasis in original).  As the ALJ properly found, the Company’s asserted public interest to support the Termination Agreement is based on its concern that the outcome of contract litigation is “not guaranteed” as there are inherent risks.
  Like the ALJ, we appreciate that nothing is guaranteed in litigation; however, we agree with the ALJ’s finding, and the intervenors’ positions in their responses, that the evidentiary record of this Proceeding does not demonstrate the Company properly weighed the risks and benefits between KEPCO and the Company in reaching its conclusion that the Termination Agreement provides the most benefit to the Company’s customers.  We reach this conclusion based on the following considerations.
32. First, we find the Company’s concern with avoiding the “uncertainty”
 of litigation fails to account for the relatively high degree of risk faced by KEPCO.  As the ALJ correctly found, the party at fault is KEPCO and not Public Service.  The ALJ properly concluded the Termination Agreement “is the product of the failure of KEPCO to meet the requirements” of the SEPA.
  As the ALJ correctly found, “There is no question that KEPCO … will be unable to produce the Committed Solar Energy using highly concentrating PV.”
  As 
the intervenors raised in their responses (and throughout this Proceeding), KEPCO thus 
faces a considerable risk that a court would find its proposal to replace the contracted-for 
HCPV technology with conventional PV unacceptable under the plain language of the SEPA.
  As a result, as the ALJ properly found, KEPCO carries the risk of a court outright rejecting its cure plan and leaving it responsible for at least $41 million in loans to the DOE, potentially responsible for $4.5 million in replacement energy costs to Public Service, along with any litigation costs.
  Further, as the ALJ points out, even if KEPCO were to prevail in court and be allowed to proceed with its cure plan, it would still face the risk of having to successfully and timely implement the cure plan.
  We acknowledge the Company’s point on exception that the Korean trade press articles cited by Staff, and found relevant by the ALJ, which indicated KEPCO intended to liquidate its U.S. solar-power company, were released after Public Service and KEPCO negotiated the Termination Agreement; however, we find the ALJ’s consideration of this evidence did not materially impact his overall determination that the Company had failed to account for the considerable risk to KEPCO that a court might not approve the cure plan and the legitimate question of whether KEPCO would actually pursue, and could successfully implement, its cure plan.   

33. Conversely, we find the Company’s claimed concern in this Proceeding with avoiding the uncertainty of court litigation fails to account for the relatively lower degree of risk faced by the Company and its customers.  As the ALJ correctly found, it is without question that Public Service has not breached the SEPA.
  As the ALJ properly found, and as the OCC addressed in its response to exceptions, were a court to approve KEPCO’s cure plan, Public Service would essentially be no worse off than if this dispute had not arisen.
  As the OCC addressed in its response, this is because, in such case, the Company would remain obligated to purchase the energy amounts for which it had contracted at the contracted energy price.
  Although the anticipated “overbuild” required for KEPCO to implement its cure plan could lead to higher ongoing production at the Facility, the record does not demonstrate that KEPCO’s successful, let alone sustained, overproduction at the Facility is a given outcome.  The ALJ explains this in the Recommended Decision, concluding “ratepayers are only in a worse position if KEPCO is able to produce energy in excess of the Facility’s current output.”
  The intervenors also challenged the assumption of KEPCO’s successful and sustained cure and overproduction.  In addition to the question of whether substituting conventional PV for HCPV is even legal under the SEPA, they questioned the technical feasibility of the cure plan.  They pointed out several challenges including, among others, the weight of the replacement PV panels and the longstanding wind issue presented by the large platforms.
  Moreover, it remains unresolved on the record of this Proceeding whether a court could, or would, adjust the contracted energy price as part of any approval.  We acknowledge the Company’s legal arguments in its exceptions; however, the Company’s own witness conceded at hearing that a court could consider whether paying 2007 solar prices for today’s conventional PV is fair.
  At this point, the potential for a modification to the contracted energy price remains a reasonable litigation risk carried by KEPCO.  In addition, as the OCC points out in its response, if a court were to reject the cure plan, the likely result would be default under the SEPA without any termination payment required of Public Service.  The OCC also states this would be a “windfall” to ratepayers because replacing the contracted SEPA energy with energy purchased from the current market would be considerably less costly.
  

Given the relative risks demonstrated in the record between KEPCO and the Company, we uphold the ALJ’s finding that the Company’s claimed net savings from the Termination Agreement are speculative.
  As discussed above, the Company’s claimed net savings from early termination rely on the questionable assumptions that a court would approve the cure plan and that KEPCO would be able to successfully and timely implement that plan and reach and maintain a 115 percent energy output for the remainder of the SEPA term.  We agree with the intervenors that it was premature for the Company to negotiate this early termination, requiring a $41 million payment from its customers, on the assumption and concern that, if 

34. KEPCO cured, it would result in costly energy for the remainder of the SEPA term.  We find the evidentiary record of this Proceeding does not show the Company adequately pressed KEPCO through commercial litigation or other means on the issue of whether the cure plan is a reasonable solution under the terms of the SEPA and, if so, whether it is even feasible for KEPCO to implement.
  

35. We disagree with the Company’s claim that this Decision will have an unwanted chilling effect on the IPP market.  Although we agree it is important that our decisions not discourage development of the innovative technologies that Colorado will need to achieve its clean energy goals, the risk/reward relationship of any project, innovative or not, must be fully established within the contract.  In this case, when KEPCO purchased the Facility, it agreed to provide the Committed Solar Energy to Public Service.  Under the contract terms, KEPCO holds the performance risk, not Public Service and not its customers.  If the plant now cannot perform according to the SEPA’s requirements, even at its very high contracted energy price, the risk rightly remains on the contracted producer, KEPCO.  We do not find it just and reasonable, nor warranted on the record of this Proceeding, to now transfer that risk—for policy reasons—to Public Service’s customers at a cost of $41 million (plus the $12 million in interest payments).  We also agree, as Staff raised, that shifting the risk in this way to ratepayers could potentially lead to unforeseen consequences including inviting the Colorado IPP market to respond by proposing riskier, unproven generation technologies.

36. We also disagree with the Company’s claim that declining to approve the Termination Agreement is contrary to the Commission’s policy of encouraging settlements.  The Commission indeed encourages settlements; however, the Commission retains an independent duty to determine whether the proposed settled terms are lawful, comply with applicable regulatory principles, and are just and reasonable and in the public interest.  In this case, the ALJ, as upheld by the Commission, reasonably and, based on the record, found the Company failed to properly consider the risks to both sides in reaching the negotiated settlement and that the Company estimated the net benefits to customers based on questionable assumptions not adequately supported on the record.  As the ALJ astutely summarized:

With the Termination Agreement, however the party that has not lived up to their end of the contract, KEPCO, walks away with $41 million dollars to pay off its loan. The DOE has its loan paid off in full. Public Service makes interest on a loan to the ratepayers while the ratepayers pay $53 million dollars (including the $12 million in interest payments to Public Service over the life of the regulatory asset) for the opportunity to potentially save $38 million. It is hard to see how the Termination Agreement does not favor every other party over the ratepayers.
 

We agree with the ALJ’s characterization of the outcome of this negotiated settlement.  As a result, rather than establish poor public policy, the decisions in this Proceeding establish clear direction to this state’s regulated utilities that, in reaching a negotiated settlement, the positions of the parties and the risks to all sides must be properly taken into consideration and demonstrated in the record of the utility’s application proceeding.  
37. Finally, we disagree with the Company’s claim that the Recommended Decision erred by failing to address the Company’s cost recovery proposal including whether it was provided a presumption of prudence in its 2007 ERP for the energy costs associated with this resource.  The ALJ appropriately did not reach the issue of cost recovery in the Recommended Decision because he denied outright the Company’s application to approve the Termination Agreement.  The ALJ makes no finding regarding the Company’s claimed presumption of prudence.  
38. While Public Service argues on exceptions to the Recommended Decision that the Company put forth sound evidence in this Proceeding demonstrating a presumption of prudence, the principal issue presented in the Company’s application is whether the negotiated terms and conditions of the Termination Agreement are just and reasonable and in the public interest and should therefore be approved by the Commission.  The Company’s application requests the Commission find the Termination Agreement and associated $41 million termination payment “reasonable and in the public interest.”
  The Company’s testimony asserts the Termination Agreement “represents a fair and reasonable path forward that is in the public interest.”
  
The Recommended Decision, as upheld by this Decision, finds Public Service failed to meet 
its burden to show the Termination Agreement is just and reasonable and in the public interest, and therefore denies the Company’s application.  As the OCC counters in its response, the issue of cost recovery for this resource is separate and apart from the Commission’s initial evaluation of whether to approve the Termination Agreement.  The Company itself stated at hearing that 
if a court were to approve the cure plan, the matter would likely come back to the Commission 
as a case of first impression for how to address a “failed” Section 123 resource and whether 
that resource is still eligible for cost recovery under the ECA.
  We agree with the OCC 
that the Termination Agreement itself is not afforded a presumption of prudence.  We will not accept the Company’s suggestion that a presumption of prudence in an ERP proceeding carries over to the Company’s negotiated proposal to terminate the contract early because of changed circumstances.  We will therefore reserve for a subsequent proceeding, the issue of the Company’s continued cost recovery for the energy costs associated with this resource.
II. ORDER

A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R21-0284 filed June 1, 2021, by Public Service Company of Colorado are denied, consistent with the discussion above. 

2. The 20-day time period provided pursuant to § 40-6-116, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 23, 2021.
	 (S E A L)
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� The SEPA is filed in this Proceeding as Hrg. Exh. 101 (Trammell Direct), Attachment BAT-2.


� See Proceeding No. 07A-447E, Decision No. C09-1257, issued November 6, 2009 (directing Public Service to proceed with resource acquisition).


� The Company originally entered into the SEPA with Cogentrix of Alamosa, LLC.  Hrg. Exh. 101 (Trammell Direct) pp. 11, 24.  KEPCO purchased the solar facility and assumed all contractual obligations in 2017.  KEPCO is a subsidiary of the Korea Electric Power Company.  Id. at 11.


� Proceeding No. 07A-447E, Decision No. C09-1257 at Ordering ¶ 6, issued November 6, 2009.  


 	� Hrg. Exh. 101 (Trammell Direct) p. 26.  The Company states that KEPCO also has an obligation to repay an investment from the Korean government.  Id. at 37.


 	� Hrg. Exh. 101 (Trammell Direct) p. 29.


 	� Hrg. Exh. 101 (Trammell Direct), Attachment BAT-2 (SEPA) p. 150 (Exh. K).


 	� Hrg. Exh. 101 (Trammell Direct) p. 29.


 	� Hrg. Exh. 101 (Trammell Direct) p. 30.


 	� Hrg. Exh. 101 (Trammell Direct) pp. 11, 31. 


 	� See Hrg. Exh. 101 (Trammell Direct) p. 32 (explaining it is not commercially viable to integrate another manufacturer’s components to repair or replace the HCPV equipment, given the greater capital costs and maintenance needs of HCPV equipment over conventional photovoltaic).


 	� Hrg. Exh. 101 (Trammell Direct) pp. 31-32; see also id., Attachment BAT-2 (SEPA) p. 38.


 	� Id.


 	� See, e.g., Hrg. Exh. 101 (Trammell Direct) p. 33 (reporting KEPCO proposed to repower the Facility with conventional PV).  The draft KEPCO-proposed cure plan is contained in the record as Hrg. Exh. 300 �(Neil Answer), Confidential Attachment CN-2 at p. 3-9; and Hrg. Exh. 401 (Dalton Answer), Confidential Attachment WJD-11C.


 	� Hrg. Exh. 101 (Trammell Direct) p. 33.


 	� Hrg. Exh. 101 (Trammell Direct) pp. 33-34.


 	� See Apr. 13, 2021 Hrg. Trans. (Trammell) at 57:13-14 (explaining negotiations started in the fall of 2019 and the Termination Agreement was signed in June 2020).  The Termination Agreement is filed in this Proceeding as Hrg. Exh. 101 (Trammell Direct), Attachment BAT-1.


 	� Hrg. Exh. 101 (Trammell Direct) p. 11.


 	� See Hrg. Exh. 101 (Trammell Direct) p. 13 (outlining the Company’s request to create a regulatory asset amortized over 11 years (approximating the remaining term of the SEPA), earn a return on the unamortized balance at the Company’s authorized WACC, and recover the revenue requirement through the ECA rate rider).


 	� Recommended Decision ¶ 51.


 	� Recommended Decision ¶ 52.


 	� Recommended Decision ¶ 58.


 	� Recommended Decision ¶ 59.


 	� Recommended Decision ¶ 66.


 	� Pursuant to § 40-6-109(2), C.R.S., the Commission may adopt, reject, or modify the ALJ’s findings and conclusions or, after examining the record, enter its own decision.


 	� Public Service Exceptions p. 5 (citing Recommended Decision ¶ 59).


 	� Public Service Exceptions p. 8 (quoting Recommended Decision ¶ 52).


 	� Public Service Exceptions p. 9, fn. 27 (citing Apr. 13, 2021 Hrg. Trans. (Trammell) at 48:3-7).


 	� Public Service Exceptions p. 18 (citing 4 Code of Colorado Regulations 723–1–1408(a) of the Rules of Practice and Procedure (“The Commission encourages settlement of contested proceedings.”)).  


 	� Public Service Exceptions pp. 18–19.


 	� Staff Statement of Position p. 2.


 	� Staff Statement of Position p. 2.


 	� Staff Statement of Position p. 3.


 	� Staff Statement of Position p. 3 (citing Apr. 13, 2021 Hrg. Trans. (Trammell) at 53:13–61:6).


 	� Staff Statement of Position p. 10 (citing Hrg. Exh. 400 (Camp Answer) pp. 22:2–25:9).


 	� Staff Statement of Position pp. 10–11 (citing Hrg. Exh. 400 (Camp Answer) p. 25:11–26:5).


 	� Public Service Response to Staff Discovery Request CPUC 5-3 (Attachment GLC-1).


 	� Staff Statement of Position p. 13 (citing Hrg. Exh. 401 (Dalton Answer) p. 14:12-20.).


 	� OCC Response to Exceptions p. 4 (citing testimonies of Company witness Freitas and OCC witness Neil).


 	� Recommended Decision ¶ 60 (citing Public Service Statement of Position p. 13).


 	� The Company has maintained throughout this Proceeding that it negotiated the Termination Agreement to avoid the “uncertainty” of litigation.  See, e.g., Hrg. Exh. 101 (Trammell Direct) p. 34 (stating, while Public Service could challenge in court whether the SEPA could be cured with conventional PV, “the cost and uncertainty inherent in such a process makes this an unattractive option”); Apr. 13, 2021 Hrg. Trans. (Trammell) at 58:2-5 (stating “Again, I think there’s a lot of uncertainty to a commercial path here.  And I also don’t know that a commercially-litigated path is the best outcome.”); id. at 58:13-17 (stating filing suit to put pressure on KEPCO was not considered because litigation “doesn’t eliminate the uncertainty” while the Termination Agreement does); id. at 65:7-13 (stating the “unanswered questions and those future policy decisions the Commission would likely need to make garner in favor of the termination agreement, because the termination agreement removes this risk, it removes the uncertainty”).


 	� Recommended Decision ¶ 51.  


 	� Id.  


 	� Staff Statement of Position p. 10 (citing Hrg. Exh. 400 (Camp Answer) p. 22:2–25:9); see also Hrg. �Exh. 400 (Camp Answer) pp. 25–26 (citing Public Service Response to Staff Discovery Request CPUC 5-3 (Attachment GLC-1) (Public Service responding that whether SEPA allows for replacement of HCPV technology with conventional PV “is a disputed matter of contractual interpretation between Public Service and KEPCO”).  


� Recommended Decision ¶ 61.  


 	� Recommended Decision ¶ 62.  


 	� Recommended Decision ¶ 52 (citing Apr. 13, 2021 Hrg. Trans. (Trammell) at 57:20-25 (ALJ questioning witness if she is aware of any breach by Public Service or anything for which they could be countersued and witness responding, “Not that I’m aware of, no.”).  


 	� See Recommended Decision ¶ 63 (“Public Service itself potentially would be out only legal fees associated with the litigation”); OCC Response to Exceptions p. 4 (“should the outcome of commercial litigation regarding KEPCO’s proposed cure plan of providing energy with conventional solar was found to be sufficient by a court, ratepayers would be no worse off than if this commercial dispute had not arisen”).


 	� See OCC Response to Exceptions p. 4 (responding Public Service would be no worse off because “the Company would receive the energy for which it had contracted at the negotiated price that ratepayers would have paid as if KEPCO provided the energy using its HCPV technology”).


 	� Recommended Decision ¶ 64.


 	� See, e.g., Apr. 13, 2021 Hrg. Trans. (Dalton) at 115 (questioning mechanics of re-fit and whether the changes would alleviate the longstanding wind problem); id. (Neill) at 130 (contesting whether KEPCO could achieve the 115 percent production level).�  


 	� Apr. 13, 2021 Hrg. Trans. (Trammell) at 48:3-7; 50:5-15.


 	� OCC Response to Exceptions p. 4 (citing testimonies of Company witness Freitas and OCC witness Neil).


 	 � Recommended Decision ¶ 59.


 	� See, e.g., Apr. 13, 2021 Hrg. Trans. (Camp) at 88–89 (stating Public Service “should have first explored perhaps going through the courts on whether this actually is a default that can be cured, because it’s – we’re not buying that this is a reasonable solution under the terms of the contract”); id. at 89 (continuing, “until we conclude that’s … a reasonable solution that can be brought forward by KEPCO, it seems like we’re a little ahead of ourselves here, because I think if the Company were to win that type of argument in court, it seems like ratepayers are going to be much better off”).


 	� Staff Statement of Position p. 13.


 	� Recommended Decision ¶ 65.  (footnote 25 omitted)


 	� Public Service Application (Sept. 8, 2020) p. 2.


 	� Hrg. Exh. 101 (Trammell Direct) p. 36.


 	� Apr. 13, 2021 Hrg. Trans. (Trammell) at 63:14–65:13.





18

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












