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I. BY THE COMMISSION

A. Statement

1. This Decision construes as exceptions and grants with modifications the Unopposed Motion to Extend Deadline and Implement Amended Sampling Program (Unopposed Motion) filed by Black Hills Colorado Gas, Inc., doing business as Black Hills Energy (Black Hills or the Company).  Black Hills seeks approval to delay implementation of a gas meter testing protocol agreed to in an unopposed settlement agreement (Settlement Agreement) with Trial Staff of the Colorado Public Utilities Commission and the Colorado Office of Consumer Counsel, and approved in this Proceeding by Decision No. R21-0241, issued April 19, 2021 (Recommended Decision). 
B. Discussion

2. On November 5, 2020, Black Hills filed an application to revise its gas meter sampling program in which it tests and implements replacement protocols for meters found to be inaccurate or unsafe (Application).  In its Application, the Company sought several modifications to its current meter sampling practices, largely driven by the desire to have a single approach across its two legacy local distribution companies.
  
3. The Company’s request sought Commission approval relevant to the Company’s Domestic and Intermediate-sized Diaphragm meters and Rotary Displacement meters for larger accounts.  Specific requests under the application included: to utilize only a calculated “Base Date” to determine the timing of gas meter sampling (one service territory uses both Base Date and “Manufacture Year” while the other uses only Manufacture Year as impetus for assessment of meter function); to assess the accuracy of the sampling data per an “Average Test”, replacing a previously-approved “Weighted Average Test”; to modify the meter replacement (referred to as “Failed Lots Removal”) program from five to seven years; and to modify the testing requirements for Rotary Displacement-type gas meters (with a capacity of 5,000 cubic feet per hour or less) from every five years to every seven years, thereby facilitating consistent testing across its population of Rotary Displacement meters.

4. The Settlement Agreement, filed March 15, 2021, developed an “Amended Sampling Program” and settled all issues raised in the application including those referenced above as well as: statistical sampling protocols; the application of sampling data to relevant “homogenous lots” or population of like meters; clarity in how homogenous lots are to be determined when identifying facets appear to be contradictory (e.g., manufactured year versus refurbished year); and minimal testing accuracy.
5. Through the Recommended Decision, the assigned Administrative Law Judge (ALJ) approved the Settlement Agreement, finding it to be just and reasonable, and approved to be in the public interest.  The Recommended Decision ordered the Company to file compliance tariffs within two business days of the effective date of the Recommended Decision and to implement the Amended Sampling Program adopted by the Settlement Agreement within 
30 days of the effective date of the Recommended Decision.
  The Recommended Decision further provided that upon an appropriate motion filed by the Company, the Commission may extend the deadline to implement the Amended Sampling Program by a subsequent decision.

6. On May 6, 2021, the Company filed the Unopposed Motion.  In its request, the Company seeks Commission approval to extend the deadline to implement the Amended Sampling Program to January 1, 2022.  The Company explains the sampling program is implemented on a calendar year basis, and for purposes of 2021, the Company has already sampled gas meters on the existing gas meter sampling program.  Implementing the Amended Sampling Program mid-year, the Company claims, “would create technical difficulties and result in two separate partially completed gas meter sampling programs for 2021.”
  Additionally, the Settlement Agreement requires the Company to reevaluate all existing sampling lots and form new lots based on criteria agreed to in the Settlement Agreement, which the Company claims is too complex a task to implement within 30 days of the Recommended Decision.  The Company proposes to continue its current sampling protocols for the remainder of 2021 and implement the Amended Sampling Program in 2022 consistent with the Settlement Agreement.  
C. Conclusions and Findings

7. Under § 40-6-109(2), C.R.S., whenever an ALJ or Hearing Commissioner issues a recommended decision, the record is transmitted to the Commission, and parties to the proceeding are permitted to file exceptions within 20 days. No other filings are directed through § 40-6-109, C.R.S., during this phase of proceedings. Upon consideration of any exceptions filed, or on the Commission’s own motion, the Commission shall reconsider the matter and adopt, reject, or modify the hearing officer’s findings and conclusions. 

8. Accordingly, due to the timing of the Unopposed Motion within the 20 days following the Recommended Decision, we construe the motion as exceptions, and consider whether to “adopt, reject, or modify” the Recommended Decision. 

9. Because the Company’s request in the exceptions are unopposed, we waive response time to the filing.

10. The Company’s request to delay implementation is reasonable and likely to facilitate clarity during the Company’s transition from current meter sampling protocols to the Amended Sampling Program adopted in the Settlement Agreement and approved by the Recommended Decision.  We therefore grant the exceptions
 and approve the Company’s proposal to implement the Amended Sampling Program on January 1, 2022. We otherwise adopt the Recommended Decision and its findings and conclusions. 
11. The Company’s request seeks to file a compliance tariff, to be effective January 1, 2022, to reflect the modified implementation date of the Amended Sampling Program. Black Hills shall file on not less than two business days’ notice, compliance tariffs that are consistent with this Decision and otherwise conform with terms of the Settlement Agreement and to the terms of the Amended Sampling Program attached as Attachment 1 to the Recommended Decision.

II. ORDER
A. The Commission Orders That:

1. The Unopposed Motion to Extend Deadline and Implement Amended Sampling Program filed by Black Hills Colorado Gas, Inc., doing business as Black Hills Energy (Black Hills) on May 6, 2021, is construed as exceptions to Decision No. R21-0241 (Recommended Decision).  The exceptions are granted, consistent with the discussion above.
2. Response time to the exceptions is waived.

3. The Recommended Decision is adopted except as modified by this Decision. 

4. On not less than two business days’ notice, Black Hills shall file compliance tariffs that conform to the terms of the Settlement Agreement and the Amended Sampling Program, as approved in the Recommended Decision and modified by this Decision, consistent with the discussion above. Black Hills shall file the compliance tariff sheets with an amended advice letter in Proceeding No. 21AL-0172G. The amended advice letter and tariff sheets shall comply with all applicable rules. In calculating the proposed effective date, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date. The amended advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.
5. Black Hills shall implement the Amended Sampling Program as set forth in Attachment 1 to the Settlement Agreement, attached to the Recommended Decision as Appendix A starting January 1, 2022. 

6. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision. 

7. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 26, 2021.
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� Application at ¶ 2 (citing Proceeding No. 15A-0900G, Decision No. C15-1362 issued December 30, 2015, approving the gas meter sampling program for Black Hills/Colorado Gas Utility Company, Inc. and Proceeding No. 17A-0379G, Decision No. C17-0716 issued August 31, 2017 approving the gas meter sampling program for Black Hills Gas Distribution, LLC).


� Decision No. R21-0214 at ¶¶ 36, 37


� Decision No. R21-0214 at ¶ 37


� Unopposed Motion at ¶ 13


� The Unopposed Motion includes a request for waiver of response time. Whether considered as a motion or construed as exceptions, response time to the May 6, 2021, pleading has concluded and the request to waive response time is moot.  


� On May 7, 2021, the Company filed a “Notice of Compliance Filing.” However, as noted in this Decision, the timing of the Company’s May 6, 2021 filing constitutes exceptions that stayed the Recommended Decision, and required Commission consideration. See § 40-6-109(2), C.R.S. Accordingly, as of May 7, 2021, the Recommended Decision was stayed, and the Company’s filing was premature. Conforming tariffs should include approved terms and conditions, and appropriate reference to approving decisions, including the Recommended Decision and this Decision that grants the requested delay in implementation. 
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