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I. STATEMENT

1. This Recommended Decision approves the Stipulation and Settlement Agreement (Settlement Agreement) filed on February 21, 2019, by Colorado Natural Gas, Inc. (CNG), Trial Staff of the Commission (Staff), and the Colorado Office of Consumer Counsel (OCC) (collectively, the Settling Parties).   No hearing on the Settlement Agreement is necessary.  Hence, this Recommended Decision vacates the hearing date of April 4, 2019.   
A. Procedural History  

2. On November 16, 2018, CNG filed with the Commission an Application requesting an order from the Commission approving a meter sampling program and waiving Rule 4304(d) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations (CCR) 723-4.  
3. Rule 4304 of the Rules Regulating Gas Utilities and Pipeline Operators, 
4 CCR 723-4, regulates meter testing and requires natural gas utilities to obtain Commission approval for their gas meter sampling programs.  The Application was filed pursuant to Rule 4304(b), 4 CCR 723-4, which sets forth the minimum filing requirements for applications for approval of gas meter sampling programs.  Rule 4304(d), 4 CCR 723-4, sets forth the requirements and timing for the periodic testing of gas meters based upon the type and size of the meter.  CNG requested a waiver from the meter testing time-frames set forth in Rule 4304(d).  
4. On November 16, 2018, the Commission issued a Notice of Application Filed, establishing a deadline of December 17, 2018 for the filing of motions to intervene and requests for a hearing and a deadline of December 24, 2018 for Staff to file a notice of intervention.
  
5. The OCC timely filed its Notice of Intervention of Right and Entry of Appearance on December 17, 2018.  
6. Staff timely filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401, and Request for Hearing on December 20, 2018.   
7. CNG, OCC, and Staff are the only Parties to this Proceeding.  

8. On January 2, 2019, by operation of Rule 1303(c)(III) of the Rules of Practice and Procedure, 4 CCR 723-1, the Application was automatically deemed complete for purposes of 
§ 40-6-109.5, C.R.S.
9. During the Commission’s weekly meeting on January 3, 2019, this matter was referred to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to preside over this Proceeding.  
10. Decision No. R19-0027-I (mailed on January 9, 2019) scheduled a prehearing conference in this Proceeding for January 24, 2019 at 10:00 a.m. in a Commission hearing room and advised the Parties of usual and customary procedural matters.
11. On January 22, 2019, on behalf of the Parties, counsel for CNG reported to the ALJ that the Parties had negotiated a consensus procedural schedule and hearing date, and requested that they be adopted.  
12. Decision No. R19-0091-I (mailed on January 23, 2019) scheduled a hearing for April 4, 2019 at 9:00 a.m. and adopted the consensus procedural schedule for the filing of written testimony and exhibits by the Parties and of simultaneous post-hearing statements of position.  

13. On February 12, 2019, CNG filed an Amended Application for Approval of Gas Meter Sampling Program and for Waiver of Rule 4304(d) (Amended Application).  The Amended Application results from settlement negotiations between CNG, OCC, and Staff, wherein CNG agreed to amend the Application restrictively in order to provide for a revised statistical sampling program.  Appendix A to the Amended Application sets forth the revised Sampling Program.  

14. On February 13, 2019, CNG filed an Unopposed Motion to Stay Procedural Schedule (Unopposed Motion), seeking a stay of the procedural schedule in anticipation of the filing, and disposition, of a Settlement Agreement being negotiated by the Parties.  Staff and OCC do not oppose the Unopposed Motion.
  

15. Decision No. R19-0165-I (mailed on February 13, 2019) granted the Unopposed Motion and stayed in part the procedural schedule adopted in Decision No. R19-0091-I.  Decision No. R19-0165-I retained the due date of March 28, 2019 for filing any Settlement Agreement and reserved the hearing date of April 4, 2019 for a hearing on the Settlement Agreement, if the ALJ were to deem a hearing necessary.   

16. On February 21, 2019, the Settling Parties filed the Settlement Agreement.

B. Terms of the Settlement

17. The Settlement Agreement, attached to this Decision as Attachment A, states that it resolves all issues that had been raised, or could have been raised, among the Settling Parties in this Proceeding.  Further, the Settling Parties state that they reached this Settlement Agreement after extensive negotiations and that acceptance of this Settlement Agreement is in the public interest.
18. The Settling Parties agree that under the CNG Meter Sampling Program, as described in Appendix A to the Settlement Agreement (Sampling Program), CNG will test its meters as follows:

a)
CNG will use a statistical sampling program to test diaphragm meters of up to 500 Cubic Feet per Hour (CFH) as follows:
i.
AC-250 meters:  Beginning after six years of service;

ii.
AR-250 meters:  Beginning after seven years of service;

iii.
AL-425 meters:  Beginning after eight years of service; and
iv.
R-275 and R-415 meters:  Beginning after ten years of service.
b)
CNG will test all other meters as follows:
i.
Diaphragm meters over 500 CFH will be tested every five years after installation;
ii.
Rotary meters will be tested every five years after installation; and
iii.
Turbine meters will be spin-tested every year and flow-tested every five years after installation.
c)
CNG will use the formula-based meter sampling method (described in the Sampling Program) to determine the number of meters to be tested in a particular year based upon the meter type. 
19. The Settling Parties agree that CNG will use the formula-based meter sampling method in Appendix A to determine the number of meters to be tested in a particular year based on the meter type.  The Settling Parties agree that this formula-based meter sampling method will usually result in a more manageable number of meters to be tested, compared to the fixed periodic testing program provided for in the Commission’s Rules.

20. The Settling Parties agree further that:

a)
The Sampling Program employs quality control standards, principles, and rules that are fully developed, widely recognized, and found in standard texts and statistical sampling tables;

b)
The Sampling Program’s sampling method is described in ANSI/ASQC Z1.4-2003(R 2013) (Sampling Procedures and Tables for Inspection by Attributes); and 

c)
Proper sample testing is considered an economical substitute for one hundred percent (100%) testing.

21. Pursuant to the Settlement Agreement, CNG agrees to report to the Staff and the OCC on an annual basis the results of its Sampling Program.  CNG further agrees to continue providing such reports until it seeks and obtains from the Commission a modification or termination of its Sampling Program.

22. Pursuant to the Settlement Agreement and its attached Appendix A, the revised Sampling Program would begin on June 18, 2019.  

II. FINDINGS AND CONCLUSION

23. The Settling Parties have the burden of proving by a preponderance of the evidence that the Settlement is just and reasonable.
  In reviewing the Settlement Agreement the Sampling Program in Appendix A thereto, the ALJ has reviewed all of the terms and conditions contained in the Settlement Agreement to ensure that they comply to the greatest extent possible with applicable regulatory principles and are just and reasonable, as well as in the public interest.
  

24. The ALJ has reviewed the Settlement Agreement and Sampling Program attached as Appendix A thereto.  The ALJ has also considered the recitations and stipulations made by the Settling Parties in the Settlement Agreement.  
25. The ALJ has also reviewed the Amended Application and its Appendix A.  The Amended Application results from settlement negotiations between CNG, OCC, and Staff, wherein CNG agreed to amend the Application restrictively in order to provide for a revised statistical sampling program.  Appendix A to the Amended Application sets forth the revised Sampling Program.  The Sampling Program in Appendix A to the Amended Application is identical to the Sampling Program in Appendix A to the Settlement Agreement.
  

26. Based on the record of this Proceeding as a whole, the ALJ finds that approval of the Sampling Program, as modified by the terms of the Settlement Agreement, is in the public interest.  
27. The ALJ further finds that the Settling Parties have established by a preponderance of the evidence that the Settlement Agreement is just and reasonable, and 
it should be approved by the Commission.  Based on the discussion above, the ALJ finds 
that approval of the Settlement Agreement, and the Sampling Program attached thereto as Appendix A, is in the public interest.
28. Based on the discussion above, the ALJ further finds that approval of the Amended Application, and the Sampling Program attached thereto as Appendix A, is in the public interest.
29. Rule 4304(d) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4, sets forth requirements and the timing for the periodic testing of gas meters based upon the type and size of the meter.  The revised Sampling Program set forth in Appendix A to the Settlement Agreement (as well as in Appendix A to the Amended Application) provides for different timing for the periodic testing of gas meters than in Rule 4304(d).  Therefore, the ALJ will grant CNG’s request for a waiver from the timing for the periodic testing of gas meters required by Rule 4304(d).  The waiver will be permanent as long as the Sampling Program approved in this Recommended Decision is in place.  
30. Finally, Rule 4304(e) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4, requires that:

(e)
In its tariff, a utility shall describe the utility’s practices concerning the following:

(I)
testing and adjustment of service meters at installation; and

(II)
periodic testing after installation.

31. Attached to the original Application were Tariff Sheet Nos. R20 through R23 from CNG’s Colorado PUC No. 2. Natural Gas Service Tariffs.  The attached Tariff Sheet Nos. R21 and R22 contained proposed revisions to CNG’s currently effective Tariff Sheet Nos. R21 and R22.
  The proposed revisions were in the section entitled “Accuracy and Routine Testing,” and they incorporated by reference the testing schedule in the proposed Sampling Program.  The Amended Application references Tariff Sheet Nos. R20 through R23, but does not attach revised tariff sheets.  The Settlement Agreement does not even reference revised Tariff Sheet Nos. R20 through R23.  However, the testing schedule for various types and sizes of meters in the Amended Application and the Settlement Agreement are consistent with the testing schedule set forth in proposed, revised Tariff Sheet Nos. R21 and R22.
  

32. The ALJ concludes that CNG’s currently effective Tariff Sheet Nos. R20 through R23 will be inconsistent with the Amended Application and the Settlement Agreement approved by this Recommended Decision.  Therefore, CNG will be ordered to file, within two business days of the effective date of this Recommended Decision, compliance tariffs that conform to the terms of the Settlement Agreement, the terms of the Amended Application, and to the terms of Appendix A attached to the Settlement Agreement and the Amended Application. 

33. CNG will be ordered to implement the Sampling Program, as articulated in Appendix A to the Settlement Agreement and to the Amended Application, no later than June 18, 2019.  Upon an appropriate motion filed by CNG, the Commission may extend this deadline by a subsequent Decision.
34. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.
III. ORDER
A. The Commission Orders That:  
1. The Stipulation and Settlement Agreement (Settlement Agreement), attached to and incorporated into this Recommended Decision as Attachment A, which was filed by Colorado Natural Gas, Inc. (CNG), Trial Staff of the Commission, and the Colorado Office of Consumer Counsel on February 21, 2019, is approved consistent with the discussion, findings, and conclusions in this Recommended Decision.
2. The Amended Application for Approval of Gas Meter Sampling Program and for Waiver of Rule 4304(d) filed by CNG on February 12, 2019, seeking approval of its Meter Sampling Program (Sampling Program) as modified by the terms of the Settlement Agreement, is granted, consistent with the discussion, findings, and conclusions in this Recommended Decision. 
3. CNG is granted a permanent waiver from Rule 4304(d) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations 723-4, which sets forth the timing for the periodic testing of natural gas meters.  

4. The hearing in this matter scheduled to commence on April 4, 2019 is vacated.

5. Within two business days of the effective date of this Recommended Decision, CNG shall file compliance tariffs that conform to the terms of the Settlement Agreement, of the Amended Application, and of Appendix A attached to both the Settlement Agreement and the Amended Application.

6. The Parties shall comply with all the terms and conditions of the Settlement Agreement and with this Decision.

7. No later than June 18, 2019, unless such deadline is extended by a subsequent decision of the Commission, CNG shall implement the Sampling Program as set forth in Appendix A attached to the Settlement Agreement and to the Amended Application.  
8. The Commission shall retain jurisdiction over this proceeding to take such action and to enter such orders as may appear necessary to effectuate this Recommended Decision.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within ten calendar days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Since the 30-day deadline for interventions, pursuant to the Notice and to Rule 1401 of the Rules of Practice and Procedure, 4 CCR 723-1, fell on Sunday, December 16, 2018, the intervention deadline was extended by operation of law until the next business day, or until Monday, December 17, 2018.  Similarly, Staff’s intervention deadline fell on Sunday, December 23, 2018, so the deadline was extended by operation of law until Monday, December 24, 2018.  Section 40-6-121, C.R.S.


�  Unopposed Motion, p. 1.


� Section 13-25-127(1), C.R.S., and Rule 1500, of the Commission’s Rules of Practice and Procedure, establish the burden of proof for a party which asks the Commission to adopt its advocated position.  Decision No. C06-0786, Proceeding No 05A-072E issued July 3, 2006 at ¶ 40 and n.23 at pages 10 and 11.


�  See Decision No. C06-0259, ¶ I.C.10 at page 4, (mailed on March 20, 2006) in Proceeding �No. 05S-264G.  See Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984), the Commission has an independent duty to determine matters that are within the public interest.


�  The only difference between the two versions of Appendix A is the correction of a typographical error in the word “meters” on page A-3.  


�  Compare Tariff Sheet Nos. R21 and R22 attached to the Application with the currently effective Tariff Sheet Nos. R21 and R22 found at � HYPERLINK "https://www.coloradonaturalgas.com/rates-tariff" �https://www.coloradonaturalgas.com/rates-tariff� (visited on March 5, 2019).  


�  See Amended Application, ¶ 14 at p. 4; Settlement Agreement, ¶ 7 at pp. 3 and 4; and Appendix A to both, ¶ 4.C at p. A-3
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