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I. statement  
A. EDR Tariff Application (Proceeding No. 18A-0791E)
1. On November 13, 2018, Black Hills Colorado Electric, Inc. (Applicant, Black Hills, or Company) requested approval of a new Economic Development Rate (EDR) Tariff that the Company states is authorized by, and complies with, House Bill (HB) 18-1271.  This filing commenced this proceeding.    
2. Under the Company’s proposed EDR Tariff, eligible customers will have an option to negotiate an EDR contract with Black Hills. The Company states the proposed EDR Tariff will allow for mutually-agreeable special rate contracts for the purpose of attracting or encouraging new and existing businesses and industry to establish or expand facilities and operations to promote economic development in the Company’s service territory. Black Hills explains the EDR Tariff also will provide an incentive for new or existing customers to add an additional load of at least three megawatts.

3. HB 18-1271 modifies § 40-3-104.3, C.R.S., to permit electric utilities to offer EDRs to qualifying commercial or industrial customers. EDRs must meet certain criteria, including that: (1) the rate must be lower than the rate the qualifying customer would be or currently is subject to, except the rate must not be lower than the utility’s marginal cost of providing service to the qualifying customer; (2) the rate may be offered for only up to ten years; (3) the rate may not lead to situations where other customers subsidize the cost of providing the EDR; (4) the rate may not cause an increase to other utility rates; and (5) other customers on the utility’s system may not experience a rate increase due to the offered EDR.

4. In its Application, Black Hills requests the Commission: (1) enter an order approving the EDR Tariff effective January 15, 2019; (2) provide certain clarifications on HB 18-1271; (3) direct the Company to file, on not less than two business days’ notice, tariff sheets in substantially identical form to the pro forma tariff sheets in the Application; and (4) to the extent necessary or appropriate, grant such waivers, conditions, approvals, or other relief.
5. On November 13, 2018, the Commission gave notice of the Application, established an intervention period, and established a procedural schedule.  This Decision shall vacate that procedural schedule.  
6. On December 19, 2018, at its weekly meeting, the Commission deemed the Application complete by minute entry for purposes of § 40-6-109.5, C.R.S.

7. During the Commission’s weekly meeting held January 3, 2019, the matter was referred to an Administrative Law Judge (ALJ) for disposition.
  

8. On January 8, 2019, Black Hills filed a Request for Expedited Consideration in Compliance with the Commission’s Decision No. C19-0021-I, renewing its request for expedited approval of the proposed EDR Tariff.  Specifically, Black Hills seeks a decision no later than April 18, 2019, or 120 days following the date the Commission deemed the Application complete.

9. On January 18, 2019, by Decision No. C19-0072-I, the Commission denied Black Hills’ Request for Expedited Consideration in Compliance with the Commission’s Decision No. C19-0021-I.  Specifically, the Commission concluded that reconsideration of its decision to refer this matter to an ALJ is not necessary, consistent with the discussion set forth in Decision No. C19-0072-I.

10. On January 28, 2019, by Decision No. R19-0114-I, a prehearing conference was scheduled for February 12, 2019.  Additionally, the requests for permissive intervention filed by Cripple Creek & Victor Gold Mining Company, LLC (CC&V), the City of Pueblo (Pueblo), the Fountain Valley Authority (FVA), and the Board of County Commissioners of the County of Pueblo (Pueblo County), were granted.  Staff of the Public Utilities Commission (Staff), Colorado Office of Consumer Counsel (OCC), CC&V, Pueblo, FVA, and Pueblo County were deemed parties to Proceeding No. 18A-0791E.

B. Special Contract Pursuant to EDR Tariff (Proceeding No. 19A-0055E)

11. On January 22, 2019, Black Hills filed an application in Proceeding 
No. 19A-0055E requesting expedited approval of a special contract pursuant to its EDR Tariff.  By this second application, Black Hills seeks expedited approval of a negotiated agreement with a large potential customer under the terms of the EDR Tariff at issue in Proceeding 
No. 18A-0791E.

12. The proposed special contract is for the first data processing facility in Black Hills’ Colorado service territory. Black Hills argues that approval of the special contract is critical to ensure development of this new facility and its associated economic benefits in Pueblo.

13. Black Hills requests the Commission enter an order: (1) approving the special contract; (2) approving “differentiated treatment of the unique Customer by carving them out of Black Hills’ cost of service;”
 (3) approving a “Customer Credit” calculation to share margins associated with the addition of the new customer; (4) approving modifications to the Company’s Energy Cost Adjustment tariff to allow for the Customer Credit calculation; (5) finding the special contract complies with the Company’s EDR Tariff; (6) excluding the customer from certain rate riders and adjustments; and (7) granting other waivers, conditions, and approvals as the Commission deems appropriate.

14. In the Motion for Expedited Treatment filed with the Application on January 22, 2019, Black Hills contends it requires an order approving the special contract no later than April 22, 2019.  Black Hills states the new customer requires expedited approval of the special contract in order to develop its planned data processing facility in Pueblo.  The Company argues that delay in Commission approval could result in changed economic conditions such that the planned facility is not developed. Black Hills states the new customer faces a competitive economic environment where time to market is pivotal to decision-making.  Black Hills concludes that without expedited treatment there is a substantial risk, if not a probability, that the economic development and benefits associated with the new customer will not materialize in Pueblo.

15. Black Hills also states the related EDR Tariff Application in Proceeding 
No. 18A-0791E must be approved prior to, or at the same time as, the special contract, because the special contract is filed pursuant to the terms of the proposed EDR Tariff and thus relies on approval of the EDR Tariff. Black Hills states both proceedings may proceed on a parallel path if both are expedited to allow for Commission decisions by late April 2019. Black Hills adds that the urgency of the approval of the special contract “imperatively and unavoidably requires the Commission itself to make the initial decision.”

16. In the Motion for Extraordinary Protection filed with the Application on January 22, 2019, Black Hills seeks to protect as highly confidential information certain private, 
customer-specific information and the executed contract the Company entered into with the new customer, including its terms and conditions.  Black Hills requests to limit disclosure of the information claimed to be highly confidential only to “the Commission,” Staff, attorneys for Staff, the OCC, and attorneys for the OCC.

17. On January 24, 2019, by Decision No. C19-0095-I, the Commission granted Black Hills’ request for a shortened ten-day notice and intervention period.  The Commission set February 1, 2019, as the deadline for requests for intervention and responses to the two motions described above.

18. On January 25, 2019, the OCC filed an intervention of right and request for hearing. In addition to examining whether the proposed agreement is just and reasonable and complies with statutory requirements, the OCC states it intends to address:  the determination of marginal costs to serve the new customer; the incremental costs incurred to the customer in relation to those marginal costs; the risk to ratepayers of costs not covered under the EDR Tariff rate; any cross-subsidization of providing service to the customer; whether other customers on Black Hills’ system may experience a rate increase due to the EDR Tariff rate; additional corporate expenses, net expenses, overhead, or other fixed costs caused by the customer; whether the proposed separation of the customer from the Company’s cost-of-service benefits or holds harmless existing ratepayers; the contributions from the customers to various accounts for certain rate riders; and the share of realized margins resulting from the contract with ratepayers.

19. On January 30, 2019, Staff filed an intervention of right and request for hearing. Staff states it will examine whether:  Back Hills has completed an adequate due diligence review of the new customer considering the stated need for service of 50 MW; Black Hills has provided adequate protections for other customers with regard to default, bankruptcy, reorganization, or insolvency; the proposed rate is above the marginal cost to serve; and other customers are potentially liable for long-term stranded purchased power in the event of default, bankruptcy, reorganization, or insolvency of the customer.

20. On February 1, 2019, Pueblo County, CC&V, and Western Resource Advocates (WRA) filed requests for intervention. CC&V and WRA include responses to Black Hills’ Motion for Extraordinary Protection in their requests for permissive intervention.

21. On February 6, 2019, Pueblo filed an Unopposed Late-Filed Petition to Intervene, seeking permissive intervention in this matter.  
C. Consolidated Proceeding (Proceeding Nos. 18A-0791E and 19A-0055E)

22. On February 8, 2019, by Decision No. C19-0155-I, the application for expedited approval of a special contract pursuant to the EDR Tariff, filed in Proceeding No. 19A-0055E, was deemed complete.

23. Proceeding Nos. 18A-0791E and 19A-0055E were consolidated upon the Commission’s own motion (Consolidated Proceeding).  Proceeding No. 18A-0791E was designated as the primary (or lead) proceeding.  The parties in each proceeding were deemed to be parties in the Consolidated Proceeding.

24. The Consolidated Proceeding were referred to an ALJ for the rendering of an initial decision by the Commission pursuant to § 40-6-109(6), C.R.S. 

25. The Motion for Expedited Treatment of Application for Approval of Service Agreement filed by Black Hills in Proceeding No. 19A-0055E on January 22, 2019, was granted, in part, consistent with the discussion in Decision No. C19-0155-I.

26. The Motion for an Initial Commission Decision filed by Black Hills in Proceeding No. 18A-0791E on January 25, 2019, was granted, in part, consistent with the discussion in Decision No. C19-0155-I.  

27. An evidentiary hearing before the ALJ was scheduled for April 1 through April 3, 2019, in order to accommodate the rendering of an initial decision by the Commission within the proximity of the requested date of April 22, 2019.
D. Interventions in the Consolidated Proceeding 
28. Staff, the OCC, CC&V, Pueblo, FVA, and Pueblo County are each a party to the Consolidated Proceeding, consistent with the discussion above and in Decision No. C19-0155-I.  Accordingly, the requests for permissive intervention filed by CC&V, Pueblo, and Pueblo County in 19A-0055E are moot and need not be addressed further.  
29. On February 1, 2019, WRA filed a request for permissive intervention in 
19A-0055E.  WRA states that its primary concern in this proceeding is to ensure that Black Hills will comply with § 40-2-124, C.R.S., in reference to the retail energy sales committed under the proposed Service Agreement and EDR tariff.  WRA also states that it has an interest in the emissions impacts of the proposed Service Agreement and related market energy purchases described in the underlying application, collection of Renewable Energy Standard Adjustment and Demand Side Management Cost Adjustment riders from the new customer, and the impact of the proposed interruptible service contract on Black Hills’ available transmission capacity and ability to acquire renewable resources to serve its other retail customers.
30.  On February 4, 2019, Black Hills filed an objection to WRA’s request for intervention.  Specifically, Black Hills contends that WRA fails to demonstrate that it has a pecuniary or tangible interest that may be substantially affected in this proceeding.  Black Hills further states that WRA will have an opportunity to defend any of its properly demonstrated pecuniary interests in Black Hills’ compliance with the Renewable Energy Standard (RES) when Black Hills files its annual compliance report and RES Compliance Plan.  Additionally, Black Hills asserts that in Decision No. C18-0727-I,
 the Commission previously denied WRA’s similar attempt to intervene into the special contract for service between Public Service Company of Colorado and CF&I Steel, LP, doing business as EVRAZ NA.  

31. On February 8, 2019, WRA sought leave to reply, alleging that Black Hills oversimplifies the factual contents of the subject application as it relates to the RES and that Black Hills misstates the legal applicability of the RES to the proposed Service Agreement.  WRA further alleges that the Commission’s analysis in Decision No. C18-0727-I is not directly applicable to the facts at issue in this proceeding.   
Good cause is found to allow the intervention of WRA.  Specifically, having considered WRA’s intervention and the response filed by Black Hills, it is found that a sufficient showing has been demonstrated that this proceeding may substantially affect the interests of 

32. WRA that would not otherwise be adequately represented.  Accordingly, the request for permissive intervention by WRA will be granted. 

33. Because WRA’s intervention, on its face, has been granted, the Motion for Leave to Reply filed by WRA is moot and need not be addressed further.

34. Applicant and Intervenors Staff, the OCC, CC&V, Pueblo, FVA, Pueblo County, and WRA, collectively, are the Parties in the Consolidated Proceeding.

E. Procedural Schedule   

35. On February 11, 2019, the Parties informally contacted the undersigned ALJ with a proposed procedural schedule.  The Parties also requested to vacate the prehearing conference scheduled for February 12, 2019.  

36. Shortly thereafter, the prehearing conference was vacated.

37. The procedural schedule agreed upon by the Parties shall be modified as follows: 

Answer Testimony
March 8, 2019

Rebuttal Testimony
March 22, 2019

Evidentiary Hearing
April 2-4, 2019

Statements of Position
April 12, 2019
Initial Decision
April 29, 2019
38. The ALJ finds acceptable and shall order the aforementioned procedural schedule.

39. The parties also reached the following agreements which the ALJ finds acceptable and shall order: (i) the response time shall be five, four, and days respectively for discovery requests related to direct, answer, and rebuttal testimonies; (ii) the cut-off date for serving discovery on direct and answer testimonies shall be no later than the due date for the next testimony due date; and (iii) the cut off-date for rebuttal testimonies is specifically six days prior to hearing.

II. ORDER  
A. It Is Ordered That:  
1. The request for permissive intervention filed by Western Resource Advocates (WRA) is granted.  

2. Applicant Black Hills Colorado Electric, Inc. (Black Hills) and Intervenors Staff of the Public Utilities Commission, the Colorado Office of Consumer Counsel, Cripple Creek & Victor Gold Mining Company, LLC, the City of Pueblo, the Fountain Valley Authority, the Board of County Commissioners of the County of Pueblo, and WRA, collectively, are the Parties in the Consolidated Proceeding.    
3. An evidentiary hearing is scheduled in this matter as follows:


DATES:
April 2 through 4, 2019


TIME:

9:00 a.m.


PLACE:
Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

4. The Parties shall be held to the procedural schedule and advisements set forth in this Decision.

5. The Motion for Protective Order Affording Extraordinary Protection for Highly Confidential Information filed in Proceeding No. 19A-0055E by Black Hills on January 22, 2019, will be ruled upon by a separate decision at a later date. 

6. This Decision is effective immediately. 
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Following the Commission’s weekly meeting, by Decision No. C19-0021-I (mailed January 7, 2019), the Commission referred the matter to an ALJ, directing the ALJ to address the requests for intervention, to develop a robust evidentiary record, and to include a thorough analysis of the proposed EDR Tariff vis-à-vis the requirements of HB 18-1271 in the ALJ’s recommended decision.  Additionally, the Commission stated in Decision �No. C19-0021-I that the referral of this matter to an ALJ may prevent the consideration of the Application in a manner as expedited as requested by Black Hills and that Black Hills may file an appropriate pleading for relief in the event a new or existing customer eligible for the proposed EDR Tariff plans to establish or expand facilities and operations in the Company’s service territory.


� Application at pp. 1-2.


� Motion for Expedited Treatment at p. 4.


� Decision No. C18-0727-I was issued in Proceeding No. 18A-0569E on August 24, 2018.
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