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I. STATEMENT

1. On December 5, 2018, Trial Staff of the Commission (Staff) served I Like To Move It Move It LLC with Civil Penalty Assessment Notice (CPAN) No. 122891 arising out of ten alleged violations of Rule 6005(b)(I)(B) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6.
2. On December 28, 2018, Staff intervened as a matter of right.

3. On January 3, 2019, the matter was referred to an Administrative Law Judge.

4. On January 23, 2019, by Decision No. R19-0089-I, an evidentiary hearing was set for March 19, 2019.

5. On February 5, 2019, Staff filed its Notice of Voluntary Dismissal of CPAN No. 122891 and Proceeding No. 18G-0861HHG (Notice).

6. In the Notice, Staff states that it no longer wishes to pursue the CPAN charges.

7. As an initial matter, Staff’s Notice of Voluntary Dismissal is construed as a motion to dismiss the instant CPAN (Motion to Dismiss).

8. In Colorado, “[t]he PUC’s discretion to assess a civil penalty is similar to a prosecutor’s discretion in criminal cases . . . .”
  

9. It is well established that “the discretion to dismiss criminal charges lies with the prosecution, not the court.”
  

10. The trial court may deny a prosecutorial motion to dismiss only “where the evidence is clear and convincing that the interests of the defendant or the public are jeopardized by the district attorney’s refusal to prosecute.”
  Put simply, “the prosecution is presumed to have acted in the best interest of the public unless it is shown that it acted in a manner inconsistent with good faith.”
  Examples of acting in bad faith include “the prosecutor’s acceptance of a bribe, personal dislike of the victim, and dissatisfaction with the jury impaneled.”

11. The ALJ finds that there is no evidence in the record to support a finding that Staff has acted in bad faith in moving to voluntarily dismiss the subject CPANs and this proceeding in its entirety.  Rather, the ALJ finds and concludes that Staff is acting within its prosecutorial discretion to dismiss.  Therefore, Staff’s Motion to Dismiss will be granted and CPAN No. 122891 will be dismissed without prejudice. 

II. ORDER

A. The Commission Orders That:  

1. The Notice of Voluntary Dismissal, which has been construed as a Motion to Dismiss, filed by Trial Staff of the Commission on February 5, 2019, is granted.  
2. Civil Penalty Assessment Notice No. 122891 is dismissed without prejudice.

3. The evidentiary hearing scheduled for March 19, 2019, is vacated.
4. Proceeding No. 18G-0861HHG is closed.
5. The Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
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ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Eddie’s Leaf Spring Shop & Towing LLC v. Pub. Utils. Comm’n, 218 P.3d 326, 335 (Colo. 2009).


� People v. Storlie, 327 P.3d 243, 248 (Colo. 2014).


� Id. at 247 (quoting People v. Lichtenstein, 630 P.2d 70, 73 (Colo. 1981)).   


� Id.  


� Id. at 248 (quoting Rice v. Rivera, 617 F.3d 802, 811 (4th Cir. 2010)).  


� “Trial courts retain the discretion to dismiss an action with or without prejudice.”  Cornelius v. River Ridge Ranch Landowners Ass’n, 202 P.3d 564, 569 (Colo. 2009).
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