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I. BY THE COMMISSION

A. Statement
1. By this Decision, the Commission issues a second round of questions to Tri-State Generation and Transmission Association, Inc. (Tri-State or Company) to delve further into apparent ambiguities that remain regarding the question of jurisdiction over Tri-State.  The Commission orders Tri-State to respond in good faith to the questions presented below by December 5, 2019.  

B. Background
2. As set forth previously in Decision No. C19-0708 issued August 23, 2019, Tri-State made filings at the Federal Energy Regulatory Commission (FERC) on July 23, 2019 indicating that it would shortly add a new member and thereby become “a public utility regulated under Part II of the [Federal Power Act].”  According to Tri-State, the result of adding that new member is that to some extent Tri-State would be regulated by the FERC and to some extent, less regulated by this Commission.
3. This Commission intervened and protested Tri-State’s FERC filings.  Among other things, we pointed out that Tri-State had not addressed the complicated jurisdictional questions its filings raise, many of which are unsettled under Colorado law.  

4. On September 3, 2019, Tri-State announced that it added MIECO, Inc., a natural gas provider to purchasers throughout the nation, including Tri-State (for which it currently provides natural gas for Tri-State’s power generation facilities located in New Mexico and Colorado), as a non-owner member of its cooperative.  

5. We have been concerned for some time as to the position Tri-State has assumed regarding the jurisdictional question.  Although Tri-State’s answers to the questions we posed in September were helpful, we remain concerned that many unsettled and complex jurisdictional questions persist.

C. Discussion

6. In order to begin to understand those jurisdictional questions, we opened this Miscellaneous Proceeding to answer two underlying questions that Tri-State’s FERC filings raised: (1) whether this Commission must approve the addition of Tri-State’s new member and (2) what jurisdictional consequences would flow from that addition.  We were also concerned that Tri-State’s actions could undermine the state’s clean energy policy referenced in § 40-2-125.5, C.R.S.—in particular, the requirement that certain utilities (including Tri-State) develop Commission–approved clean energy plans to meet Colorado’s clean energy targets.  We find that additional information is necessary from Tri-State in order to garner additional information which will assist us in answering the persistent jurisdictional question.  We therefore require Tri-State to respond to the following additional inquiries:
· Does MEICO remain a Tri-State member?
· Does Tri-State consider MIECO to be an owner for purposes of the Federal Power Act?
· If yes, provide the legal and factual basis, including, but not limited to, an analysis of the reference at footnote 26 of FERC order dated 10/4/2019.

· How does the addition of MEICO, a natural gas provider, advance or deter the public policy of the State of Colorado to reduce greenhouse gas emissions?
· Has Tri-State admitted any additional members?
· If the answer is yes, please identify the new member, the date they were admitted and the legal and factual basis for establishing membership under the Federal Power Act.
· In light of FERC Order 169 FERC ¶ 61,012 dated 10/04/2019, does Tri-State believe that its rates are currently subject to regulation by FERC; the Colorado Public Utilities Commission; or neither regulator?
· If Tri-State believes its rates are subject to federal jurisdiction, has Tri-State calculated the refund obligation it may owe its member cooperatives for charging those rates without FERC approval?  If so, what is that amount?

· Does Tri-State’s plans for making those refunds, including the amounts, the dates of refunds and whether the form of refund is either a credit to the affected cooperative or a cash refund.
· Will MEICO have any ownership stake in Tri-State?
· Will MEICO purchase power from Tri-State?  If so, will it execute a wholesale electric services contract with Tri-State equivalent to those contracts with other Tri-State members?
· Will MEICO accrue any patronage capital in Tri-State?

· How will MEICO participate in Tri-State governance?

· Does Tri-State’s actions and filings at FERC have an effect on this Commission’s jurisdiction to preside over complaints filed by Tri-State members?

7. Tri-State’s response should be thorough, made in good faith, and filed by close of business on Thursday, December 5, 2019.
8. We recognize that other proceedings involving Tri-State have garnered significant interest and participation from various stakeholders.  Unlike the first round of questions we required Tri-State to answer, we now open this proceeding to outside party and stakeholder input on these questions. Any outside party or stakeholder interested in responding will also be required to file responses by close of business on December 5, 2019.  
II. ORDER

A. The Commission Orders That:

1. Tri-State Generation and Transmission Association, Inc. (Tri-State) is required to answer the above proffered questions related to Tri-State’s filings with FERC.

2. Tri-State shall respond by close of business on December 5, 2019.

3. Outside parties and stakeholders shall be permitted to respond to these questions as well.  Any party other than Tri-State responding to the questions shall respond by the close of business on December 5, 2019.
4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
October 30, 2019.
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