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I. BY THE COMMISSION

A. Statement

1. By this Decision, the Commission grants, in part, and denies, in part, the Petition for Approval of a Variance from Rule 3603(a) to Extend the Filing Date of Its Next Electric Resource Plan (Petition) filed by Public Service Company of Colorado (Public Service or Company) on May 7, 2019.

2. As discussed below, we waive the requirement for Public Service to file an Electric Resource Plan (ERP) no later than October 31, 2019 pursuant to Rule 3603(a) of the Commission’s ERP Rules, 4 Code of Colorado Regulations (CCR) 723-3-3600, et seq.  However, we deny Public Service’s request for an order directing the Company to file its next ERP on or before March 31, 2021.  The Commission will establish the deadline for Public Service’s next ERP filing in the course of the promulgation of revised ERP Rules in Proceeding No. 19R-0096E.

3. Due to our decision not to grant Public Service’s request for a March 31, 2019, filing deadline for its next ERP, the interests of the entities seeking leave to intervene in this matter are rendered moot.  Accordingly, we apply our discretion allowed under Rule 1401 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, and deny the motions for permissive intervention.
B. Public Service’s Petition
4. In the Petition, Public Service requests a variance from the requirement in Rule 3603(a) that directs the Company to file an ERP on or before October 31, 2019.  Public Service further requests an extension to file its next ERP until on or before March 31, 2021.  Public Service provides six reasons to delay the filing of its next ERP.  

5. First, Public Service claims that the Company has no resource need that must be addressed by an ERP filed before March 31, 2021.  Public Service states that a filing in early 2021 allows sufficient time for the next “Phase I” and “Phase II” processes to be conducted and for additional long-term resources to be brought online before a resource need arises.  Public Service likewise foresees no reliability concerns caused by a delay in its next ERP filing to March 2021.

6. Second, Public Service states that its most recent ERP has not yet concluded.  Public Service explains that the Company is continuing to secure contracts to bring on the resources in the Colorado Energy Plan Portfolio approved in Proceeding No. 16A-0396E.  

7. Third, Public Service points out that ERP Rules are currently under review in the ongoing rulemaking in Proceeding No. 19R-0096E.  Public Service claims that there are significant potential changes to the ERP Rules, such as new scenario analyses and new benchmarking processes for existing generation, such that the Company may not have sufficient time to fully develop the ERP filing required by the Commission and interested stakeholders by February 1, 2020, the date proposed in the Notice of Proposed Rulemaking in Decision 
No. C19-0197 on February 27, 2019.

8. Fourth, Public Service wants to conduct workshops before filing its next ERP, which also requires additional time.  

9. Fifth, Public Service claims that end-of-year data is best for ERP filing purposes but that such data is generally available in mid-March of each year.

10. Sixth, and finally, Public Service states that legislation passed during the 2019 General Assembly will affect the next ERP filing for the Company.  

C. Intervention Filings and Responses to Petition

11. The Commission issued a Notice of Petition filed on May 8, 2019.  The notice established a 30-day intervention period ending June 7, 2019.

12. On May 22, 2019, Sierra Club filed a Motion for Leave to Intervene in opposition to the extended ERP filing deadline of March 31, 2021.  Sierra Club argues that Public Service’s petition is not adequately supported and is inconsistent with the current and proposed ERP Rules. While Sierra Club recognizes that a modest extension of the next ERP filing is needed due to the ongoing rulemaking, it contends that Public Service’s variance petition fails to provide the Commission with balanced information on the factors affecting the timing of its next ERP.  Sierra Club states that Public Service errs by concluding that the timing of ERP filings are primarily to acquire resources to meet load growth.  Sierra Club argues that “one of the core tenets of the Commission’s proposed revisions to the ERP rules, that utilities such as Public Service should evaluate the economics of, and continued need for, existing units.”
  Sierra Club alleges that Public Service “feels no sense of urgency to evaluate the economics and need for its existing units,”
 citing the potential for the Craig and Hayden units and for other of the Company’s existing generation resources to be shown to be uneconomic.  Sierra Club also argues that the filing an ERP as soon as is feasible will enable Public Service to take advantage of utility-scale solar bids eligible for higher federal Investment Tax Credits (ITCs).
13. On June 7, 2019, the Colorado Independent Energy Association (CIEA) filed a Motion to Intervene containing a response to the Petition.  CIEA recognizes that a limited delay is justified in light of the need to present a “Clean Energy Plan” in the Company’s next ERP pursuant to recently enacted legislation from the 2019 General Assembly.  However, CIEA argues that the Company’s proposed delay for its next ERP filing is too long.  CIEA instead suggests that a delay in the range of no more than nine months is more appropriate.  
CIEA states that the primary reason for only a shortened delay is the scheduled reduction of available solar ITCs and wind production tax credits (PTCs) in the coming years.  

14. CIEA also adds that any extended delay in bringing additional zero-emitting resources into Public Service’s portfolio of resources “is at odds with recently passed statewide carbon reduction legislation and [the Company’s] own policies.”
  CIEA further states that Public Service “needs to abide by a regular and consistent pattern of requests for proposals in order to be compliant with the Public Utilities Regulatory Policy Act of 1978 (PURPA). The lack of regular, open, and transparent competitive acquisition processes by a public utility has been treated negatively by the Federal Energy Regulatory Commission.”
  Finally, CIEA argues that the Company’s other arguments in favor of a delay to March 2021 are not persuasive.  

15. Interwest Energy Alliance (Interwest) also filed a Petition to Intervene with initial comments on June 7, 2019.  Interwest also opposes the proposed delay as proposed by Public Service and instead argues that the Company’s next ERP should be filed no later than August 1, 2020. Interwest shares CIEA’s and Sierra Club’s concerns about the pending reductions in the PTCs and ITCs.  However, Interwest also urges earlier acquisition of solar and wind resources to meet “interim targets for emissions reduction”
 that the Commission would establish as part of the rulemaking in Proceeding No. 19R-0096E.  Interwest argues that interim targets will help reduce overall emissions by turning down fossil fuel generation earlier and may bring lower costs.  

16. Finally, on June 7, 2019, the Office of Consumer Counsel (OCC) filed a Notice of Intervention of Right.  The OCC echoes the concerns that the Company’s proposed delay for its next ERP filing could cost ratepayers millions of dollars per year and over the life of new resource projects if federal PTCs and ITCs are reduced or lost.  The OCC further argues that the Commission, rather than Public Service, is in the best position to determine how long a delay in filing the ERP should be.
D. Findings and Conclusions
17. We find good cause to grant the Petition, in part.  We waive the October 31, 2019 filing deadline for Public Service’s next ERP. An ERP filing made by Public Service pursuant to the existing ERP Rules is unnecessary and would be a waste of resources.  Moreover, the Commission has already indicated in the ongoing rulemaking in Proceeding No. 19R-0096E that it anticipates Public Service’s next ERP to be filed in accordance with the revised ERP Rules, potentially in February 2020.  We agree with Public Service that legislation passed during the 2019 General Assembly affects the Company’s next ERP filing.  However, the Commission designed the procedural schedule for Proceeding No. 19R-0096E to account for such potential legislative changes.  

18. We deny Public Service’s request to set the next ERP filing deadline to no later than March 31, 2021.  The ongoing rulemaking in Proceeding No. 19R-0096E and the consideration of new legislation within that context are the primary factors in determining when Public Service will be able to submit its next ERP.  The ongoing rulemaking is precisely where issues surrounding the timing of Public Service’s next ERP are being raised and examined comprehensively.  For example, within the rulemaking, the Commission and the participants are addressing the merits of implementing resource solicitations when there is no load-driven need.  We conclude that the rulemaking proceeding thus offers the best venue for establishing the next ERP filing deadline for the Company.  Therefore, the Commission will address the question of when Public Service should file its next ERP in Proceeding No. 19R-0096E.  

19. Our decision not to grant Public Service’s request for a March 31, 2019, filing deadline for its next ERP renders moot the stated interests of the entities seeking leave to intervene in this matter pursuant to Rule 1401, 4 CCR 723-1.  Accordingly, we apply our discretion allowed under Rule 1401, 4 CCR 723-1, and deny the motions for permissive intervention.
  

20. Public Service, Sierra Club, CIEA, Interwest, and the OCC are each active participants in the ongoing rulemaking in Proceeding No. 19R-0096E.  We encourage participants to discuss the next ERP filing deadline within that proceeding, consistent with our determinations above.  
II. ORDER

A. The Commission Orders That:
1. The Petition for Approval of a Variance from Rule 3603(a) to Extend the Filing Date of Its Next Electric Resource Plan filed by Public Service Company of Colorado (Public Service) on May 7, 2019, is granted, in part, and denied, in part, consistent with the discussion above. 

2. The requirement for Public Service to file its next Electric Resource Plan (ERP) no later than October 31, 2019 pursuant to Rule 3603(a) of the Commission’s ERP Rules, 4 Code of Colorado Regulations 723-3-3600, et seq., is waived.

3. The request of Public Service for an order to file its next ERP no later than March 31, 2021 is denied.  Consistent with the discussion above, the deadline for the filing of Public Service’s next ERP shall be determined in the ongoing rulemaking addressing the Commission’s ERP Rules in Proceeding No. 19R-0096E.

4. The Motion for Leave to Intervene filed by Sierra Club on May 22, 2019 is denied, consistent with the discussion above.  Sierra Club’s stated interests in this matter are rendered moot by this Decision.

5. The Motion to Intervene filed by the Colorado Independent Energy Association on June 7, 2019 is denied, consistent with the discussion above.  The stated interests of the Colorado Independent Energy Association in this matter are rendered moot by this Decision.

6. The Petition to Intervene filed by Interwest Energy Alliance on June 7, 2019 is denied, consistent with the discussion above.  The stated interests of Interwest Energy Alliance in this matter are rendered moot by this Decision.

7. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
8. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 12, 2019.
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� Sierra Club Motion at ¶ 4.


� Id. at ¶ 5.


� CIEA Motion at p. 5.


� Id. at p. 6.


� Interwest Motion at ¶ B5.


� The OCC provides notice of intervention as of right. Pursuant to Rule 1401(b), no decision shall be entered regarding the intervention as of right.  However, and consistent with the prospective intervenors, we note that the stated interests of the OCC in this matter are also rendered moot by this Decision.
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