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I. BY THE COMMISSION

A. Statement

1. The Commissioners
 establish “policies, procedures” and issue “decisions.”
  The Director is, by statute, required to “manage the operations of the agency in order to … implement policies, procedures, and decisions…”
 

2. For the purposes of this Proceeding, the Commission considers the functions of preparing a budget and associated fiscal accountability to be necessary to “manage the operations of the agency.”  Commissioners do not have decision-making authority over the Commission budget, with the exception of related decisions on changing motor carrier fees to decrease the transportation fund in the event of a surplus and, indirectly, through decisions requiring fees from utilities.
3. Pursuant to § 40-2-104(1). C.R.S., “(t)he director of the commission may appoint such experts, engineers, statisticians, accountants, investigative personnel, clerks, and other employees as are necessary to carry out the provisions of this title or to perform the duties and exercise the powers conferred by law upon the commission.” 

4. The Colorado Constitution Article XII, Section 13 at Paragraph (2)(a)(I) states that the state personnel system is comprised of all “appointive public officers and employees of the state,” except “[m]embers of the public utilities commission ….”  Under paragraph (7) of the same provision, “[t]he head of each principal department shall be the appointing authority for the employees of his office and for heads of divisions, within the personnel system, ranking next below the head of such department.  Heads of such divisions shall be the appointing authorities for all positions in the personnel system within their respective divisions.”  The “principal department” pertinent to the Commission is the Department of Regulatory Agencies (DORA), and the “head of division” is the Director of the Commission.
5. As explained in more detail below, the Commissioners are opening this Informational Proceeding to obtain input from Staff and others as to the cost components of current staffing and other expenses such as subscriptions to journals, databases, attendance at conferences and expert witnesses, for each section as well as proposals and explanations for future staffing and related expenses. This will allow the Commissioners to discuss the issues in public and to develop policies as well as procedures to use in making decisions that come before the Commissioners.  This will also allow the Commissioners to discuss broader statutory and organizational matters in public and consider making recommendations to the General Assembly and/or to the Executive Director of DORA. 

6. It is our intention through this Proceeding to assess whether the current composition and structure of Commission Staff is effectively oriented, organized, or operated to best provide information and services to the Commissioners to fulfill our critical constitutional and statutory duties. Regarding current management practices, the Commissioners seek to address the lack of transparency and Commissioner involvement in the budgeting, financial management, and reporting processes.  Further, it is our intention to assess these current processes that affect the performance of the agency or Commissioners, including the allocation of resources and development of subject matter expertise. It is our contention that there is insufficient transparency provided to the public, including the industries we regulate as to the uses and sources of funds and the allocation of the Commission’s limited resources.  
7. Various statutes require the segregation and tracking of funds from year-to-year, but it does not appear that the PUC tracks those funds.   Further, to the best of our knowledge there exists no section budgets, no tracking of the sources and uses of funds so that appropriate fiscal accountability can occur, and no consistent method for allocating indirect costs.  To the best of our individual knowledge, none of us has been provided anything more than a one or 
two-page document that includes only general expense categories.

8. As stated above, it is our understanding that under the Type 1 agency delegation that exists with respect to the PUC and DORA, Commissioners generally do not have 
decision-making authority over a majority of the budget.  Nevertheless, the Commissioners do have a direct interest in understanding the budget because it implicates the Commissioners’ “policies, procedures, and decisions” regarding matters under the jurisdiction and responsibility of the Commissioners. 

9. It is our further understanding that there is no privilege or other confidentiality concerns regarding the PUC budget information and that in fact under the Colorado Open Records Act, this information should be public. It is our further understanding that any discussion of these matters by the three Commissioners is subject to the Open Meetings Act and therefore should be discussed in public.

10. Recent legislation, House Bill 18-1198, requires annual trainings on a number of topics, including management practices and staff duties.  This legislation applies to the Commissioners and requires the Commissioners “to implement written policies or bylaws and obtain annual training…” on certain topics.
  The Commissioners will also use the budget information obtained in this Proceeding to assist us in complying with House Bill 18-1198.

II. ORDER

A. The Commission Orders That:
1. The Commissioners open this  information proceeding and request, but do not order, that any section at the Public Utilities Commission as well as any individual, deposit into this proceeding the following:

1.
The costs of current staffing and other expenses such as subscriptions to journals, databases, attendance at conferences, and expert witnesses.

2. 
Proposals and explanation for future staffing and related expenses that would allow Staff to assist the Commissioners in meeting our constitutional and statutory duties. 

3.
Any other operational or administrative suggestions that might assist the Commissioners in meeting our constitutional and statutory duties.
4.
Any budgeting information, including calculation of costs, direct and indirect costs, as well as sources and uses of funds that any individual thinks would be helpful in assisting the Commissioners in meeting our constitutional and statutory duties.  

5.
The Commissioners request that information be submitted into this proceeding on or before close of business on February 28, 2019.

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 30, 2019.
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III. COMMISSIONER FRANCES A. KONCILJA SPECIALLY CONCURRING
 
1.
I had requested that the Commissioners open this Informational Proceeding and agree with the decision of the Commissioners to open this proceeding. I am adding, in this concurrence, some of the information that has come to my attention as the result of my attempts to obtain, over the last several years, a copy of the budget of the Public Utilities Commission (Commission or PUC) as well as the transportation rule-making that I conducted as the Hearing Commissioner in Proceeding No. 17R-0796TR and the 92-page Recommended Decision, Decision No. R18-0968 that I issued on October 31, 2018, including the data on Attachment A to the decision.
  As the result of these endeavors, I have come to believe the following:

a.
The PUC has no budget that tracks the sources and uses of funds on an annual basis, let alone on a monthly basis.

b.
There are no consistent or written cost-allocation methods used by the PUC to allocate large amounts of indirect costs to the section or department that is the “cost-causer.”

c.
There is likely a cross-subsidization of certain sections with funds from the fixed utilities section.

 
2.
The Commission is facing a budgetary crisis in protecting consumers in the transportation section, because the Director has ordered that the transportation section stop issuing Civil Penalty Notices involving, inter alia, towing violations, and other transportation violations including those affecting our most vulnerable citizens—namely children and those with special needs.  The reason provided is that the legal budget has been exceeded even though we are barely halfway through the fiscal year. This inability to enforce Commission rules has caused enough concern among the enforcement section that one of the Commission Staff (Staff) has filed a Colorado Open Records Request to try and determine why there is such a shortfall at this time.  I am also concerned and while I predicted a shortfall in funding in my Recommended Decision, I did not think that it would occur this quickly.  Thus, the Commissioners should focus our immediate attention in collecting and evaluating budgetary information.

 
3.
In my opinion, the Staff and organization of the PUC have become unnecessarily hierarchical and bureaucratic, with little financial transparency and accountability. This has, I believe, lead to increased costs for these supervisory positions
 which have resulted in funds not being available for enforcement of rules and the important work required to support the Commissioners’ constitutional and statutory obligations.   I believe that individuals with the least subject matter expertise and knowledge of developing trends and changes in the electric and gas utilities, telecom, and transportation industries are making important decisions with respect to the budget which then affect staffing:

4.
By way of example:

a)
Staff’s sole transmission expert retired several months ago (as was expected) and has been replaced with a chemical engineer because the Commission did not offer a competitive salary.

b)
A staff engineer (one of the most knowledgeable persons at the agency and who saved ratepayers millions of dollars with her knowledge of the engineering of the plants, the modeling as well as wholesale trading details) retired, as expected, in June and I am aware of no plans to replace her.
c)
A Rate expert with a huge amount of institutional knowledge of how the utilities account for costs, how they are included in rate base, and the effects of different types of rate design resigned in November and I am aware of no plan to replace him.

d)
There is currently a vacant accountant position within the rates and charges section and I am aware of no plan to fill this position.


5.
These vacancies within the Staff of the Fixed Utilities Section would lead one to conclude that the funding for those positions are being used to subsidize other sections within the 

PUC or to have funds to support the new E-filing system.
  If this proves to be the case, that is improper. Of an approximate budget of $21 to 23 million,
 Public Service Company of Colorado pays over $10.5 million.  Ultimately, ratepayers in Colorado pay these amounts, because they are included in the cost of service in rate cases.  


6.
While the Director refuses to provide detailed budgetary information to the Commissioners or to seek input from the Commissioners as to the budget, the Director has now assigned the budgetary obligations to the Chief Administrative Law Judge (ALJ).  While I have respect for the Chief ALJ and he is an accountant, the irony is not lost on me—namely that the Chief ALJ will have more input into the budgetary process than will the three Commissioners.  


7.
Various statutes require the segregation and tracking of funds from year-to-year, but it does not appear that the PUC tracks those funds. Pursuant to § 40-10.1-607, C.R.S., the General Assembly created a Transportation Network Fund which receives the annual license fee of $111,250 from each Transportation Network Company (TNC) and is continuously appropriated from year-to-year.  The statute also allows the $111,250 fee to be adjusted by rule to cover the direct and indirect costs of implementing the TNC statute.  To the best of my knowledge, there are no such rules and the fee has not been modified up or down.  Also pursuant to §§ 40-2-110(2)(a)(I) and 40-2-110.5, C.R.S., the General Assembly has established a motor carrier fund to be used in relation to administrative expenses in the supervision and regulation of 

motor carriers.  Pursuant to §§ 40-2-110.5(8), and 24-75-402, C.R.S., the Commissioners are permitted “by rule or as otherwise provided by law” to reduce the amount of one or more fees to reduce the uncommitted reserves of the motor carrier fund and then can increase the fee.  I have seen no indication that there is such a segregated fund that is monitored by the PUC and am aware of no PUC rules to increase or decrease the fees.

 
8.
The funds spent by the PUC come primarily from the industries that we regulate and each of us has, in my opinion, an obligation to ensure that the PUC is collecting an appropriate level of fees/surcharges/penalties and that those amounts are being spent wisely and judiciously.  Based on what I have discovered, I do not believe that is the case. Thus I believe that it is critical that the Commissioners obtain this information requested in this Informational Proceeding as soon as possible—while the General Assembly is in session and while the Sunset Review of the PUC is pending.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________
                                         Commissioner

IV. COMMISSIONER JOHN GAVAN SPECIALLY CONCURRING

 
1.
The proceeding description specifically limits the scope of this proceeding to budgetary matters yet the text expands this considerably to include organizational performance and structural issues that are well beyond a discussion of budgets and budget performance.  This disconnect may lead to confusion and should be addressed and clarified.

 
2.
Looking at the organization comments, I suggest that we add an additional item to the ORDER section after item 1 as follows:

New Item 2) Strategic Planning 

 
3.
I suggest that we implement an annual Strategic Planning process that would involve Commissioners and Commission Staff.  The inputs to this session would relate to anticipated new developments in areas of Public Utilities Commission (PUC) oversight such as industry trends and forecasts, federal regulatory changes, consumer and business needs, and any other inputs that may impact the PUC’s work load.  The annual PUC Strategic Plan would then serve as the governing source for the following subsequent deliverables:

· Staffing Plan (to include headcount and skill sets by function.  This would also call out the need for new expertise and capabilities to meet new or emerging needs).
· Budget – Both capital and operating.  Based on the Staffing Plan and the related supporting expense plan.

· Tactical Plan – Again based on the Strategic Plan, this would be a month-by-month breakdown of anticipated activities to include the proceeding dockets, conferences and other travel items, recurring reports, and other activities.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOHN GAVAN
________________________________
                                         Commissioner

� Throughout this Decision, “Commissioners” refers to the three members of the Public Utilities Commission (Commission or PUC)—see § 40-2-101, C.R.S.; “Director” refers to the Director of the Commission—see § 40-2-103(1), C.R.S., and “Executive Director” refers to the Executive Director of the Department of Regulatory Agencies (DORA)—see § 40-2-103, C.R.S.; “Staff” refers to those hired by the Director pursuant to § 40-2-104, C.R.S.  Within the PUC, Staff is divided into “Trial Staff”—the individuals who review filings from the utilities we regulate and who intervene and present testimony to the Commissioners and “Advisory Staff” who review the testimony and advise the Commissioners in the course of proceedings before the Commissioners.  In addition, there are “Administrative Staff” who process, format and prepare filings, including Commissioner Decisions.   The Director hires, promotes, and reviews all Staff.  The Director does not seek input from the Commissioners as to the hiring of Staff, the salaries to be paid or the performance reviews of Trial Staff, Administrative Staff, or Advisory Staff.


�   § 40-2-103(1), C.R.S.


�   Id.


� The probable lack of a method for allocating indirect costs is troubling.  We require that each electric and gas utility provide the PUC with a Cost Allocation Manual which the PUC uses in reviewing the reasonableness of rates and to ensure that there is no cross-subsidization.  One would expect that the PUC as the regulator, would have the discipline to require the same of itself. 


� To the best of our knowledge, the Director has not begun to assist the Commissioners in implementing these statutory requirements nor has he designated Staff to assist the Commissioners in complying with this statute. 


� Although The Denver Business Journal publishes salary information for many of the positions at the PUC, by name, at least once a year, the Commissioners request that this information reference position, and position classification along with salary.


� Although my Recommended Decision and the recommended rules have been stayed while certain exceptions are considered, the Commissioners have left unmodified numerous findings in that Recommended Decision, including that the Transportation section is facing a funding crises, and that it appears that the section is being subsidized by other sections and that there is a misalignment of resources because the current rules have failed to focus on safety.  See pages 88 through 91.  


� I appreciate Commissioner Gavin’s suggestion that we develop a “Strategic Plan” as part of this Informational Proceeding.  However, such an endeavor is premature until this legislative session is concluded and until the proposed electric rule-making is concluded as those items will determine many components of a Strategic Plan. 


� I understand there is also discussion of “back-filling” some of the deputy positions because the deputies are having a hard time learning the new areas of regulation assigned to them and need to delegate some of these tasks to others.


� The E-filing system is being revised by mostly the same set of peopled who created and have maintained the now out of date system.  I believe there has been no outreach to the industries we regulate to obtain their input and suggestions for a new system.  I do not believe there has been any outreach to other stakeholders or consumers to obtain their input as to what is working and what is not working and how to do it better.  I am not aware of any “budgeted” amounts for this project.  





� Some budget information shows the budget of the PUC to be close to $29 million, but those figures seem to include certain pass-throughs, such as $9 million for the Broadband Fund. 
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